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a 


Supreme Court of the District of Columbia 
No. 72056, at law 
Jack Floyd Welch, plaintiff 


Frank T. Hines, Director of the United States Veterans’ Bureau, 

defendant 


United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 


1 Statement of the case to constitute record in the Court of 

Appeals of the District of Columbia 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, Plaintiff, vs. Frank T. Hines, Director of the 
U. S. Veterans’ Bureau, Defendant. At law No. 72056 

The following is a statement of the above entitled cause showing 
how the questions involved arose and were decided in the hearing of 
the matter before Mr. Justice Siddons, of the Supreme Court of the 
District of Columbia; and also setting forth so much of the pleadings 
and evidence and other parts of the record as is essential to a decision 
on the appeal of said Frank T. Hines, Director of the U. S. Veterans’ 
Bureau, against Jack Floyd Welch, from the final order of court 
herein rendered June 15, A. D. 1927. 

On September 27, A. D. 1926, plaintiff filed in the Supreme Court 
of the District of Columbia a petition for mandamus, and based on 
said petition a rule to show cause was issued, said petition and rfile 
to show cause being as follows: 

2 Petition for mandamus 

• > *■ 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, Plaintiff, versus Frank T. Hines, Director of 
the United States Veterans’ Bureau, Defendant. At law, No. 
72056 

To the honorable the Justices of the Supreme Court of the District 
of Columbia: 

Your petitioner, Jack Floyd Welch, respectfully shows unto the 
court as follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia and presents this petition in his own right. 
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2. That the defendant Frank T. Hines is Director of the United 
States Veterans’ Bureau and, as such, an officer of the United States, 
and a temporary resident of the District of Columbia, and is sued 
in his said official capacity. 

3. That on, to-wit, the 19 day of April, 1926, your petitioner, Jack 
Floyd Welch, was by a jury holden in law case No. 70833, in this 
court, found and adjudged to be permanently and totally disabled 
from following a gainful occupation or avocation; the jury in said 

cause finding that your petitioner was at the time of the 

3 verdict aforesaid and from and since the 24 day of December, 
1920, permanently and totally disabled, and then was and at 

all times between said dates had been permanently and totally dis¬ 
abled from following gainful occupation or avocation as aforesaid. 

4. That your petitioner on the 2nd dav of Dec., 1917, enlisted as 
a soldier in the United States Army, and was honorably discharged 
therefrom on the 24th day of December, 1920; and by the said jury 
verdict aforesaid was found to be on the date of his said discharge 
permanently and totally disabled from following a gainful occupation 
or avocation. 

5. That under the provisions of the compensation act a discharged 
soldier of the United States Army permanently and totally disabled 
from following a gainful occupation or avocation is entitled to 
receive and be paid at the hands of the defendant, the Director of 
the United States Veterans’ Bureau, one hundred dollars ($100) per 
month as compensation so long as he shall be and continue to be 
permanently and totally disabled, as aforesaid. 

6. Your petitioner says that under the terms of the compensation 
act, aforesaid, it is the duty of the Director of the United States 
Veterans’ Bureau, upon the soldier discharged as aforesaid being 
found permanently and totally disabled, to cause to be paid to him 
the sum of one hundred dollars ($100) per month so long as the 
permanent and total disability shall continue; and that the rating 
of a discharged soldier and the determination of his disability is 
under the law discretionary with the defendant, the Director of the 

- United States Veterans’ Bureau, unless the same has been first 
adjudicated by a competent court with jurisdiction so to do. 

4 7. And your petitioner says that he having been declared 
permanently and totally disabled from following a gainful 

occupation by a court and jury as aforesaid, that it now becomes and 
is the duty of the Director of the United States Veterans’ Bureau to 
cause your petitioner to be rated as one permanently and totally 
disabled and to pay to him the sum of one hundred dollars ($100) 
per month for and during the period between December. 1920, and 
April, 1926; and that any neglect or failure of the Director of the 
United States Veterans’ Bureau to rate your petitioner as perma¬ 
nently and totally disabled or to pay him the aforesaid allotment 
under such rating, in view of the verdict of the jury and the judg¬ 
ment of the court thereon, as aforesaid, is and would be an autocratic 
exercise of that discretionary authority reposed in the Director of 
the United States Veterans^ Bureau under the terms of the said 
Compensation Act. 

8. That by reason of the verdict of the jury and the judgment of 
the court thereon in law cause No. 70833, finding your petitioner to be 
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permanently and totally disabled for and during the period from 
December, 1920, to March, 1926, it becomes and is the duty of the 
defendant, the Director of the United States Veterans’ Bureau, to 
rate your petitioner as one permanently and totally disabled and to 
pay to him the sum of one hundred dollars ($100) per month for 
each and every month within the aforesaid period of time, and said 
duty is not discretionary, but ministerial only. 

9. Yet, notwithstanding the clear duty of the defendant, he being 
without any discretion in the premises by reason of the verdict of the 
jury and the judgment of the court, as aforesaid, he has arbitrarily 
and finally refused to recognize plaintiff’s status as one perma¬ 
nently and totally disabled, and has arbitrarily and finally 

5 refused to rate your petitioner as one permanently and 
totally disabled, and has arbitrarily and finally refused to pay 

to your petitioner the sum of one hundred dollars ($100) per month 
because of his total and permanent disability aforesaid, or any 
amount whatsoever. 

Wherefore, inasmuch as the said defendant has officially and 
finally decided not to allow and pay to the petitioner the said com¬ 
pensation and from said final decision there is no further appeal; 
and such decision being in excess of said defendant’s power and 
jurisdiction to render and contrary to and in disregard of the verdict 
of the jury in law case No. 70833, as hereinbefore set forth, and 
petitioner being without further remedy, by appeal or otherwise, in 
the premises, your petitioner prays: 

(1) That a writ of mandamus may be issued and directed to the 
said defendant Frank T. Hines, Director of the United States Vet¬ 
erans’ Bureau, commanding him to rate your petitioner as perma¬ 
nently and totally disabled and to pay to your petitioner, Jack 
Floyd Welsh, the sum of one hundred dollars ($100) per month from 
and including the month of December, 1920, to and including the 
month of April, 1926. 

(2) That a proper rule be issued against the defendant requiring 
him to show cause why the foregoing prayer should not be granted. 

(3) For such other and further rights and relief as the court may 
deem proper in the premises. 

Jack Floyd Welch, 

Petitioner . 

Robert H. McNeill, 

John W. Maher, 

A tty 8. for Petitioner . 

6 County of Palm Beach, 

State of Florida, 88: 

Personally appeared Jack Floyd Welch, plaintiff above named, 
who, being duly sworn, deposes and says that the facts set forth in 
the foregoing petition for mandamus are true of his own knowledge, 
except those stated on information and belief, which he believes to 
be true. 

Jack Floyd Welch. 

Subscribed and sworn to before me this the 9 day of August, 1926. 

[seal.] Florence V. Carney, 

Notary Public, County < >f Palm Beach, State of Florida. 
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7 Order 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director of the 
United States Veterans’ Bureau, defendant. At law, No. 72056 

This cause coming on to be heard upon the petition of the plaintiff 
herein, it is, by the court, this 27 day of Sept., 1926, ordered, that 
the defendant, Frank T. Hines, as director of the United States Vet¬ 
erans’ Bureau, show cause herein, on or before the 8" day of October, 
1926, why a writ of mandamus should not be issued against him di¬ 
recting him to rate the plaintiff, petitioner, as permanently and 
totally disabled, and to pay to him as a totally and permanently dis¬ 
abled ex-soldier, as compensation, one hundred dollars ($100) per 
month from and including the month of December, 1920, to and in¬ 
cluding the month of April, 1926; provided a copy of this rule is 
served on the defendant on or before the 29" day of September, 1926. 

Jennings Bailey, Justice. 

A true copy. 

Test: 

Frank E. Cunningham, Clerk. 

By W. G. Bushman, Asst. Clerk. 

8 On October 21, A. D. 1926, the defendant filed his return to 
the rule to show cause, answer to the petition, and two ex¬ 
hibits; the return, answer, and exhibits reading as follows: 

9 Return to rule to show cause and answer to petition 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director of the 
United States Veterans’ Bureau, Defendant. At law, No. 72,056. 

Now comes the defendant, Frank T. Hines, Director of the United 
States Veterans’ Bureau, now and at all times saving and reserving 
to himself all exceptions to the imperfections, uncertainties, and de¬ 
fects in the petition for writ of mandamus filed herein, and reserving 
unto himself the benefit of the lack of jurisdiction of the court ap¬ 
pearing on the face of said petition to grant the relief praved for, 
and the lack of jurisdiction of the court to direct him to perform the 
act in question, and relying upon the same as if demurrer could have 
been specifically interposed, for return to the rule to show cause and 
for answer to said petition, or so much thereof as is material, says: 

1. Defendant admits that the plaintiff is a citizen of the United 
States; defendant has no knowledge as to the residence of the plain¬ 
tiff, but for the purposes of this proceeding willingly admits that the 
plaintiff is a resident of the District of Columbia. 

10 3. Defendant denies the allegations of paragraph 3 of said 
petition as stated, but avers the fact to be that on the nineteenth 

day of April, A. D. 1926, a jury in law cause No. 70833, of this honor¬ 
able court, found and returned a general verdict in favor of Mag¬ 
dalene Welch, the then committee of the estate of Jack Floyd Welch, 


5 


FRANK T. HINES VS. JACK FLOYD WELCH 

the petitioner herein; and that on the fourth day of May, A. D. 1926, 
an entry of judgment was signed by Mr. Justice Hitz of the 
Supreme Court oi the District of Columbia, and made a part of the 
record in said law cause No. 70833, a copy of said entry of judgment 
being annexed hereto and made a part hereof marked w Defendant’s 
Exhibit No. 1.” 

4. Defendant admits that the petitioner, on the fourth day of 
December, A. D. 1917, enlisted as a soldier in the United States Army 
and was honorably discharged therefrom the twenty-fourth day of 
December, A. D. 1920; defendant admits that the verdict of the jury, 
herein referred to, found the petitioner to be permanently and totally 
disabled from December 24,1920, to March 24,1926. 

5. Defendant denies the allegations of paragraph 5 of said petition 
as stated, but avers that under the provisions of the statutes and 
regulations in such cases made and provided, a discharged soldier of 
the United States Army, permanently and totally disabled from fol¬ 
lowing continuously a substantially gainful occupation, is entitled to 
receive and be paid by the Director of the Veterans’ Bureau, one 
hundred dollars per month as compensation, so long as he shall be 
and continues to be permanently and totally disabled, provided the 
disability resulted from personal injury suffered, or disease con¬ 
tracted, in the military service, on or after April 6, 1917, and before 
July 2,1921, or provided that the disability resulted from an aggrava¬ 
tion or recurrence of a disability existing prior to examination, ac¬ 
ceptance, and enrollment for military service when such aggrava¬ 
tion was suffered and contracted in, or such recurrence was 

11 caused by the military service on or after April 6, 1917, and 
before July 2, 1921; and provided further, that if the injury, 
disease, aggravation, or recurrence has been caused by the wilful mis¬ 
conduct of the soldier, no compensation shall be paid. Answering 
said paragraph 5 further, defendant avers that the question of the 
payment of compensation to honorably discharged enlisted men of the 
United States Army is further subject to the discretion of the 
Director of the United States Veterans’ Bureau, who is given author¬ 
ity, by the statute in such cases made and provided, to decide all ques¬ 
tions arising concerning the right or amount of compensation and all 
decisions of questions of fact affecting any claimant’s right to com¬ 
pensation and such decision or decisions of the said director are made 
conclusive by said statute. 

6. Defendant denies the allegations of paragraph 6 as stated, but 
avers the fact to be as has been heretofore, in paragraph 5 of this 
return and answer, set forth in detail, the Director of the United 
States Veterans’ Bureau, in his discretion, may cause to be paid to 
any enlisted man of the United States military service the sum of 
one hundred dollars per month so long as permanent and total dis¬ 
ability shall continue, provided disability was contracted in line of 
service or aggravated by such service, and further provided that no 
compensation may be paid if the injury, disease, aggravation, or 
recurrence has been caused by the wilful misconduct of the claimant. 
Answering said paragraph 6 further, defendant avers that the statute 
makes -the decision of the Director of the United States Veterans’ 
Bureau, in such cases, conclusive and that the courts have no juris¬ 
diction to review the decision of the director. 
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7. Defendant denies the allegations of paragraph 7 of said petition. 
Answering said paragraph 7 further, defendant says that tne ques¬ 
tions of law and fact involved in law cause No. 70833, in which 

12 cause the verdict of the jury and entry of judgment of the 
court were rendered, involved the sole question ot the right of 

the committee of the estate of the petitioner herein to the benefits of 
a war risk insurance contract between the petitioner and the United 
States Government, and that the law applicable to the determination 
of the rights of one of the contracting parties under a war risk insur¬ 
ance contract are entirely dissimilar to the questions of fact and law 
involved and the determination of the right of a claimant for dis¬ 
ability compensation. 

8 and 9. Defendant having fully answered paragraphs 8 and 9 of 
said petition, in paragraphs 5, 6, and 7 of this return and answer, he 
deems that no further answer to said paragraphs 8 and 9 is necessary. 

Answering said petition further, (a) defendant says that on the 
twenty-sixth day of July, A. D. 1926, by order of Chief Justice 
McCoy of this honorable court, in lunacy cause No. 8782, Jack Floyd 
Welch, the petitioner herein, was restored to his former legal status, 
as a person of sound mind, as provided by section 2 of the act of 
Congress approved February 28, 1905, a copy of said order being 
attached hereto and made a part hereof, marked “ Defendant’s Ex¬ 
hibit No. 2.” (b) Defendant says that as the questions of the allow¬ 
ance, termination, diminishing, refusal, or increase of compensation 
are questions by law left to the decison of the Director of the United 
States Veterans’ Bureau, and his decision on same made conclusive, 
his function herein is discretionary and in no sense ministerial, (c) 
The defendant herein, on the sixteenth day of October, A. D. 1926, 
acting pursuant to the statutes, after a careful consideration of evi¬ 
dence presented to him, decided that the petitioner herein is suffering 
from no disability that is in any manner connected with his service 
in the United States Army, such as would entitle him to compensa¬ 
tion, and that this decision of the defendant is not reviewable by this 
honorable court. 

13 Wherefore, having fully answered, defendant prays that the 
rule be discharged and the petition dismissed. 

Frank T. Hines, 

Director of the United States Veterans' Bureau. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney , 

Attorneys for Defendant. 

William Wolff Smith, 

General Counsel United States Veterans' Bureau , 

John M. George, 

Attorney , United Stales Veterans' Bureau , 

Of Counsel. 

District of Columbia, to wit: 

I, Frank T. Hines, on oath depose and say that I am Director of 
the United States Veterans’ Bureau; that I have read the foregoing 
and annexed amended return to rule and answer to petition by me 
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subscribed and know the contents thereof; that the matters and 
things stated therein I verily believe to be true. 

Frank T. Hines. 

Subscribed and sworn to before me this - day of October, 

A. D. 1926. 


Notary Public , D. C. 

14 Defendant’s Exhibit No. 1 

Entity of judgment 

In the Supreme Court of the District of Columbia 

Magdalene Welch, committee of Jack Floyd Welch, alias Edgar F. 

Erwin, lunatic, plaintiff, vs. United States of America, defendant. 

At law, No. 70833 

This matter coming on to be heard on the 19th day of April, 1926, 
in the presence of Robert H. McNeill and John W. Maher, attorneys 
for the plaintiff, Peyton Gordon, United States attorney for the 
District of Columbia, by Leo A. Rover, assistant United States attor¬ 
ney for the District of Columbia, and John M. George, attorney for 
the United States Veterans’ Bureau, before the honorable William 
Hitz, associate justice of the Supreme Court of the District of Colum¬ 
bia, and a jury, and the facts having been submitted to the jury 
and the jury having deliberated upon the same and returned to the 
court, and in answer to their names declare that they agree upon the 
verdict and that they find for the plaintiff; and the plaintiff, by 
her said attorneys, having moved the court to amend her declara¬ 
tion to include in the judgment to be entered herein the installments 
on the war risk insurance contract between the plaintiff and the 
defendant accruing since the date of the institution of this action 
and the date of the verdict of the jury returned herein, which motion 
is granted. And a motion for a new trial having been made, argued, 
submitted, and denied. 

15 It is thereupon on this 12th day of May, 1926, ordered and 
adjudged that the plaintiff, Magdalene Welch, committee of 
Jack Floyd Welch, alias Edgar F. Erwin, have and recover from the 
defendant, the United States of America, the sum of $3,680.00, being 
the monthly installments on $10,000 war risk insurance due the 
plaintiff by the defendant, accruing from December 24, 1920 (the 
date from which the jury sworn to try the issues herein determined 
the plaintiff to be permanently and totally disabled), to March 24, 
1926, the date on which the last installment of said insurance became 
due and payable prior to the verdict of the jury returned herein. 

It is further ordered and adjudged that Robert H. McNeill and 
John W. Maher be, and they are hereby, allowed ten per centum 
of $3,680.00, the amount of the judgment rendered herein, amounting 
to $368.00, as a reasonable attorneys’ fee for professional services 
rendered by said attorneys in connection with the trial of this case, 
said attorneys’ fee to be paid, according to law, by the United States 

C3755—27-2 


8 


FRANK T. HINES VS. JACK FLOYD WELCH 

Veterans’ Bureau out of the judgment herein rendered in favor of 
the plaintiff. 

William Hitz, Justice. 

From the foregoing judgment the defendant, by its attorneys, in 
open court, notes an appeal to the Court of Appeals. 

Wm. H. Hitz, Justice. 

16 Defendant’s Exhibit No. 2 

Order restoring former mental status 

In the Supreme Court of the District of Columbia 

In re: Jack Floyd Welch, lunatic. (Lunacy 8782) 

This cause coming on to be heard on the petition of John W. 
Maher, committee of the estate of Jack Floyd Welch, requesting 
that his ward be restored to his legal status as a person or sound 
mind, and it appearing to the court that there has been filed in this 
cause a certificate of discharge of said Jack Floyd Welch from St. 
Elizabeths Hospital for the Insane, to which institution he was com¬ 
mitted by order of this court, said certificate of discharge being 
signed by Dr. Wm. A. White, the superintendent of the said hospital, 
and being dated the 24th day of July, 1926; it is by the court, this 
26th day of July, 1926, 

Ordered, adjudged, and decreed that the said Jack Floyd Welch 
be, and he hereby is, restored to his former legal status as a person 
of sound mind, as provided by section 2 of the act of Congress ap¬ 
proved February 28, 1905. 

Walter I. McCoy, Chief Justice. 

17 On November 4, A. D. 1926, plaintiff filed a traverse to the 
answer, which reads as follows: 

Traverse to return and answer 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director of the 
United States Veterans’ Bureau, defendant. At law, No.- 

Traversing and replying to the return to the rule to show cause 
and the petition herein filed, the plaintiff says: 

1, 2, 3, and 4. As to paragraphs 1, 2, 3, and 4 there appears to be 
no issue between plaintiff and defendant. 

5. As to paragraph 5 of the plaintiff’s return to the rule and 
answer to the petition this plaintiff traverses the same and says 
that in the suit at law No. 70833, prosecuted by this plaintiff through 
a committee, the verdict of the jury therein rendered determined as 
a matter of fact and so declared that the plaintiff’s disability from 
which he suffered from December 24, 1920, to March 24, 1926, con¬ 
tinuously, was total and permanent, and incurred in line of duty 
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while plaintiff was in the military service of the United States, and 
plaintiff says that by reason of said verdict said fact of total and 
permanent disability was legally established, covering said period 
of time, and that the defendant has concluded thereby as a matter 
of fact and law that the same was approved by the judgment of this 
court rendered in said law cause No. 70833, and fully confirmed by 
the justice of said court and the said judgment of the court upon 
said verdict thereby became final and conclusive in favor of the 
plaintiff herein and against the defendant herein and that defendant 
is now estopped and precluded legally from raising the question 
herein, as to the finality of said verdict and the adjudication 

18 of the court thereon, and that an effort so to do is beyond 
the power of the defendant, and that he has no alleged dis¬ 
cretion therein as claimed in his said 'return and answer to the rule 
and petition herein, but that the same is a settled question, binding 
finally and absolutely between the parties hereto. 

6. Traversing and replying to that part of paragraph 6 not cov¬ 
ered by the traverse to paragraph 5, this plaintiff says that in view 
of the final and absolute adjudication in law case No. 70833 of the 
permanent and total disability of this plaintiff, suffered and entailed 
in line of duty while a soldier in the United States Army, that the 
defendant herein is not vested under the laws of the United States 
with a decision as to the character or amount of disability suffered 
by this plaintiff during the period from December 24, 1920, to March 
24, 1926, his said disability having been legally and conclusively 
established by the verdict of the jury and judgment of the court in 
law case No. 70833, and the same being final and binding between 
the parties hereto and not subject to a review or reconsideration by 
this court; that no appeal was taken from the judgment and verdict 
of the court in saia law case 77833, and the time for an appeal 
therefrom has long since expired, and the recovery in favor of the 
plaintiff thereon having been fully extinguished and paid by the 
defendant, and that said defendant is now estopped both in law and 
equity to raise any question as to the finality and justice of said ver¬ 
dict and judgment. 

7. Traversing paragraph 7 of the return to the rule and answer 
to the petition herein, this plaintiff says that the issues herein as to 
the question of total and permanent disability of this plaintiff are 
not dissimilar to the questions of fact raised in said law case No. 
70833, but are identical and involve the same legal principles. 

8. 9. Traversing paragraphs 8 and 9 of the answer to the rule 
and petition herein, this plaintiff further says that the issues raised 
and settled by the verdict and judgment of this court in said law 

case No. 70833, related to the allegation in the declaration 

19 filed in said cause that the plaintiff herein was, on the date 
of his said discharge, December 24, 1920, because of physical 

disabilities incurred in line of duty while a soldier in the Army of 
the United States, “totally and permanently physically disabled,” 
and that from said date of December 24, 1920, continuously, until 
the present date, he has been and now is permanently and totally 
physically disabled, and the plaintiff says that the defendant is fore¬ 
closed and precluded, as a matter of law, from now questioning or 
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contesting said facts, so determined by the verdict of said jury, and 
the judgment of the court thereon, to all of which the defendant has 
heretofore acquiesced in and accepted, and paid the amount so ad¬ 
judged to be due said plaintiff therein. 

(Signed) R. N. McNeill, 

J. W. Maher, 
Attorneys for Plaintiff. 

20 On November 9, A. D. 1926, the defendant filed a joinder of 
the issue, which reads as follows: 

Joinder of issue 

* 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director of the 
United States Veterans’ Bureau, defendant. At law No. 72056 

Now comes Frank T. Hines, Director of the United States Veterans’ 
Bureau, defendant herein, and joins issue on the traverse to the return 
and answer of the plaintiff. 

Peyton Gordon, 

United States Attorney. 
Leo A. Rover, 

Assistant United States Attorney. 

21 Thereafter said matter came on for hearing before Mr. 
Justice Siddons on the application for writ of mandamus; 

there was offered in evidence on behalf of the plaintiff the following: 
A copy of the original declaration and exhibits in the law case of 
Magdaline Welch, committee of Jack Floyd Welch, alias Edgar F. 
Erwin, plaintiff, vs. United States of America, defendant, law No. 
70833, the plea of the defendant to the aforesaid declaration, the 
amendments to the plea of the defendant to the aforesaid declaration, 
the joinder of issue by the plaintiff to the amended and original pleas 
of tne defendant in said law case No. 70833, the entry of judgment, 
signed by Mr. Justice Hitz in said law case No. 70833, the petition 
filed in lunacy No. 8782, the verdict of the jury in lunacy No. 8782, 
the order of Mr. Justice Bailey approving the verdict in said lunac} 7 
proceedings, the order of Mr. Chief Justice McCoy restoring the said 
Jack Floyd Welch to his former mental status as a person of sound 
mind, and the plaintiff’s certificate of honorable discharge from the 
United States Army, bearing the date of December 24, 1920. Counsel 
for the defendant objected to the admission of each of the foregoing 
documents and the court overruled the objections and allowed the 
introduction of the same in evidence, and counsel for defendant 
duly noted an exception to the admission of each document and 

22 the ruling of the court overruling the objections of counsel for 
the defendant; said documents read as follows: (Copy of entry 

of judgment in law case No. 70833 and order of Chief Justice McCoy 
restoring Welch to his former mental status as a person of sound 
mind having been heretofore inserted in the record.) 
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Declaration 

In the Supreme Court of the District of Columbia 

Magdalene Welch, committee of Jack Floyd Welch, alias Edgar F. 
Erwin, plaintiff, vs. United States of America, defendant. At 
law, No.- 

The plaintiff, Magdalene Welch, a citizen of the United States 
and a resident of the District of Columbia, committee of Jack Floyd 
Welch, alias Edgar F. Erwin, so appointed by decree of the Supreme 
Court of the District of Columbia, holding a criminal term, on 
February 18, 1921, which said decree is still in force, unrescinded 
and unimpaired, sues the defendant, the United States of America, 
for that, to wit, on the 1st day of February, 1918, Jack Floyd Welch, 
alias Edgar F. Erwin, while serving as a soldier of the United 
States, in the Army of the United States, applied for and secured a 
certificate of insurance or insurance policy, numbered T-926807-N, 
copy of which is hereto attached, and bv the terms of which said 
insurance policy or certificate the defendant, the United States of 
America, for and in consideration of a certain fixed and determined 
premium, payable monthly, and deductible from the salary or pay 
of the insured, agreed to pay and bound itself to pay to the insured, 
the said Jack Floyd Welch, alias Edgar F. Erwin, in case of total, 
permanent disability, to the said Welch, alias Erwin, the sum oi 
ten thousand dollars ($10,000), payable at the rate of fifty-seven 
dollars and fifty cents ($57.50) per month, until fully paid, either 
to him during his lifetime or to such beneficiary as he might elect 
after his death; and plaintiff avers that her said ward, said Welch, 
alias Erwin, has fully complied with the terms of the aforesaid 
contract, certificate, or policy of insurance, and has made all 
23 of the payments of premiums thereon required to be made, 
and that the said policy or certificate of insurance is now in 
force as a valid and existing contract; that following the taking out 
of the said insurance policy, said Welch, alias Erwin, continued in 
the service of the United States as a soldier and that while in said 
service acquired permanent and total physical disability and was 
honorably discharged from the service with a soldier’s certificate of 
disability, on December 24, 1920; that the said Welch, alias Erwin, 
was, on the date of his said discharge, totally and permanently 
physically disable’; that from the said date, December 24, 1920, con¬ 
tinuously. until the present time, he has been and now is permanently 
and totally physically disabled; that immediately upon said dis¬ 
charge and because of said disability there became due and payable 
by the defendants to the said Welch, alias Erwin, the said sum of 
ten thousand dollars $10,000) payable fifty-seven and fifty hun¬ 
dredths dollars ($57.50) monthly for each and every month from 
the date of his said discharge and disability; that on, to wit, Feb¬ 
ruary 18, 1921, and long prior thereto, and before having received 
any payments from the defendant under said insurance contract, 
said Welch, alias Erwin, became and on said date of February 18, 
1921, was adjudicated to be of unsound mind, said adjudication 
being based upon a verdict of a jury in Criminal Court No. 2, Su¬ 
preme Court of the District of Columbia, and said adjudication 
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being to the effect that the said Jack Floyd Welch, alias Edgar F. 
Erwin, was suffering from dementia precox, and that he had so 
suffered since, to wit, December 4, 1917, and thereupon the said 
Supreme Court appointed plaintiff herein as committee for said 
Jack Floyd Welch, alias Edgar F. Erwin, which said appointment 
is still subsisting and is in full force and effect, the plaintiff having 
qualified by giving the necessary bond; that subsequent to the adju¬ 
dication of lunacy aforesaid and because of the hardships of the 
service of said soldier in the Army of the United States, he de¬ 
veloped and now has and has had since March 24, 1921, tuberculosis 
which has been and now is permanently organic, which, to- 

24 gether with the lunacy and adjudication of lunacy, aforesaid, 
creates a state of permanent disability of said Jack Floyd 

Welch, alias Erwin, and makes it impossible for the said Jack Floyd 
Welch, alias Edgar F. Erwin, to obtain or follow any substantially 
gainful occupation; that because of said disability, existing at the 
time of the discharge of said Jack Floyd Welch, alias Edgar F. 
Erwin, and continuously since, he became entitled to have and re¬ 
ceive the said sum of ten thousand dollars ($10,000) payable at the 
rate of fifty-seven dollars and fifty cents ($57.50) for each and 
every month from said date of December 24, 1920, and the plaintiff 
is now entitled to receive said accumulated sums as committee afore¬ 
said under appointment as aforesaid, with interest at the rate of 
four per cent, as provided by law; that she has made demand on the 
United States for the payment of the same and having been refused 
said payment, brings this suit under section 13 of Article I of the 
war risk insurance act of December 24, 1919, and demands judgment 
against the defendant for the sum of three thousand three hundred 
and ninety-two dollars and fifty cents ($3,392.50), now due under 
said contract, with interest as aforesaid at the rate of four per cent, 
and costs of this suit. 

Robert H. McNeill, 

Jno. W. Maher, 

Attorneys for Magdalene Welch , 
Committee of Jack Floyd Welch , alias Edgar F. Erwvn. 

25 [Copy] 

The United States of America, Treasury Department, Bureau of 
War Risk Insurance, Washington, D. C. 

Certificate No. 926807. 

Date insurance effective Feb. 1, 1918. 

This certifies that Edgar F. Erwin has applied for insurance in 
the amount of $10,000, payable in case of death or total permanent 
disability in monthly installments of $57.50. 

Subject to the payment of the premiums required, this insurance 
is granted under the authority of an act amending “An act entitled 
‘An act to authorize the establishment of a Bureau of War Risk 
Insurance in the Treasury Department,’ approved September 2, 1914, 
and for other purposes,” approved October 6, 1917, and subject in all 
respects to the provisions of such act, of any amendments thereto, 
and of all regulations thereunder, now in force or hereafter adopted, 



FRANK T. HINES VS. JACK FLOYD WELCH 


13 


all of which, together with the application for this insurance and the 
terms and conditions published under authority of the act, shall 
constitute the contract. 

A. W. Mellon, 
Secretary of the Treasury. 

C. R. Forbes, 

Director of the Bureau of War Risk Insurance. 

Countersigned at Washington, D. C., Aug. 23, 1921. 

S. W. Kouns, Registrar. 

Form 711. 


26 [Copy] 

Application for insurance 

Treasury Department, Bureau of War Risk, Division of Military 

and Naval Insurance 

Form 2 A (revised July, 1920). 

My Army serial number is-. 

My full name is Edgar F. Erwin. 

Home address, Cynthiana, Ky. 

Date of birth, January 19th, 1888; age, 32. 

Date of last enlistment or entry into active service, December 8, 
1917. 

I hereby apply for insurance in the sum of $10,000, payable, as pro¬ 
vided in the war risk insurance act, to myself during total permanent 
disability and from and after my death to the following persons in 
the following amounts: Relationship to me, self; name of beneficiary, 
Edgar F. Erwin; post-office address, Cynthiana, Ky.; amount of in¬ 
surance, $10,000. 

Note/—T he letter “ F ” is my middle name. 

Certified to be a true copy. 

C. J. Painter, 

Identification & Distr. Section, 

Veterans ) Bureau. 

I authorize the necessary monthly deduction from my pay, or if 
insufficient, from any deposit with the United States, in payment of 
the premiums as they become due, unless they be otherwise provided 
for herein. 

I offer this application, and it is to be deemed made, as of the date 
of signature, with premiums commencing from that date and payable 
at the end of each calendar month, beginning with the month in 
which application is made. 

I wish insurance certificate sent to: Government to keep policy. 

Signed at Columbus Barracks, Ohio, the 1st day of February, 1918. 

Edgar F. Erwin, 

Ret., 26th Ret . Co., Ord. 

Witnessed by— 

Frances N. Doyle, 

Captain, Q. M. R. C. 

Acting Insurance Officer. 
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27 [Copy] 

Change of beneficiary of term insurance 

Treasury Department, Bureau of War Risk Insurance, Insurance 
Division, Form 724—Revised Nov. 1, 1919 

My serial number is-; certificate No.-. 

My full name is Jack Floyd Welch. 

Date of birth, May 19th, 1888. 

Date of last enlistment or entry into active service, Dec. 2, 1917. 
I hereby cancel all previous designations of beneficiaries and direct 
that my insurance under the act of October 6, 1917, and amendments 
thereto which amount to $10,000, be paid from and after my death 
to the following persons in the following amounts: Relationship to 
me, wife; name of beneficiary, Magdalene Welch; post-office ad¬ 
dress, 154 W. 46th Street, New York, N. Y., % Variety; amount 
of insurance to be paid to each beneficiary, $10,000. 

Certified to be a true copy. 

C. J. Painter, 

Identification and Distributing Section , Vet's Bureau. 

Signed at Wash., D. C., the 15 day of January, 1921. 

Jack Floyd Welch, alias Edoar F. Erwin. 

Witnessed by— 

H. E. Ellis, Inf. Sec. 


[Copy] 

Important notice to the insured: 

The above form revokes all previous designations of beneficiaries 
for the full amount of insurance. The insured should herein make 
designation for the full amount of war risk insurance carried by him. 

Only one or more of the following should be designated as 
beneficiaries: 

Husband or wife. 

Child, including legitimate child; child legally adopted before 
April 6, 1917, or more than six months before enlistment or entrance 
into or employment in active service, whichever date is the later; 
stepchild, if a member of the insured’s household; illegitimate child, 
but, if the insured is his father, only if acknowledged by instrument 
in writing signed by him, or if he has been judicially ordered or 
decreed to contribute to such child’s support, and if such child, if 
born after December 31, 1917, shall have been born in the United 
States or in its insular possessions. 

Grandchild, meaning a child, as above defined, of a child as above 
defined. 

Parent, including father, mother, grandfather, grandmother, 
father through adoption, mother through adoption, stepfather, and 
stepmother, either of the insured or of his/her spouse. 

Brother or sister, including brothers and sisters of the half blood 
as well as of the whole blood, stepbrothers and stepsisters, and 
brothers and sisters through adoption. 
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29 Plea of defendant to declaration of plaintiff 

Filed. January 27, 1926 

In the Supreme Court of the District of Columbia 

Magdalene Welch, committee of Jack Floyd Welch, alias Edgar 
F. Erwin, plaintiff, vs. United States of America, defendant. At 
law No. 76833. 

Now comes the defendant, United States of America, by Peyton 
Gordon, United States attorney in and for the District of Columbia, 
its attorney, and for plea to the declaration herein filed says: 

That it admits that the plaintiff herein is the committee of Jack 
Floyd Welch, alias Edgar F. Erwin, hereinafter called Jack Floyd 
Welch; defendant admits that while the said Jack Floyd Welch 
was an enlisted man in the United States Army he applied for and 
was granted war risk term insurance in the amount of ten thousand 
dollars, payable to himself in monthly installments of $57.50 in 
case of permanent total disability, and, from and after his death, 
to the person therein designated as his beneficiary, and that there¬ 
upon a certificate for said insurance was issued, being No. 
T-926807-N; defendant admits that, while in the United States 
military service and at the time said application for insurance was 
made, the said Jack Floyd Welch authorized the defendant to deduct 
monthly from his service pay the premiums due on said insurance, 
and that said deductions for said premiums were so made up to the 
time of the discharge of said Jack Floyd Welch from the United 
States military service. Defendant denies that the said policy 

30 or certificate of insurance is now T in force as a valid and exist¬ 
ing contract, but says that, since the discharge of said Jack 

Floyd Welch from the United States military service, he has paid 
no premiums on said insurance policy, and the same lapsed for the 
non-payment of said premiums thirty-one days after Ins discharge, 
to wit, thirty-one days after the twenty-fourth day of December, 
1920; defendant denies that on December 24, 1920, or at any other 
time while the said insurance was in full force and effect, the said 
Jack Floyd Welch became or was totally and permanently disabled. 

Defendant denies that there is now due and payable to the plaintiff 
the sum of ten thousand dollars payable at the rate of $57.50 per 
month for each and every month from the date of his said discharge 
for disability, or any other sum whatsoever; defendant is advised 
that the records of this honorable court show that on February 
18, 1921, the said Jack Floyd Welch was adjudged to be of unsound 
mind by a verdict of a jury in criminal division No. 2 of this honor¬ 
able court, but defendant denies that by reason of said adjudication 
the said Jack Floyd Welch can be deemed to be totally and perma¬ 
nently disabled within the meaning of the w T ar risk insurance act 
and amendments thereto. 

Defendant is further advised that since the date of the said adjudi¬ 
cation the said Jack Floyd Welch has been examined as to his mental 
condition by the medical authorities of the Government Hospital 
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for the Insane of the District of Columbia, and that he has been 
found by such medical officers to be of sound mind, and that the 
Acting Superintendent of the Government Hospital for the Insane 
of the District of Columbia has filed a certificate in the lunacy pro¬ 
ceedings in which the said Jack Floyd Welch was found to be 

31 of unsound mind, certifying that the said Welch has recovered 
his mental condition and that he is a person of sound mind 

under the provisions of section 2 of the act approved February 23, 
1905 (33 Stat. L. part 1, page T40) (page 526, Code of Law for the 
District of Columbia, amended to June 7, 1924). 

Defendant denies that subsequent to the adjudication of lunacy 
aforesaid, and because of alleged hardships of the service of the 
said Welsh in the United States Army, he developed and now has 
tuberculosis which has been and now is permanently chronic, which, 
together with the lunacy adjudication of lunacy, creates a state of 
permanent disability of the said Welch and makes it impossible for 
him to obtain or fill any substantial, gainful occupation. Defendant 
denies that the plaintiff herein is entitled to have and to receive the 
sum of ten thousand dollars, payable at the rate of $57.50 for each 
and every month from December 24, 1920, or any other sum what¬ 
soever, and defendant denies that the plaintiff is entitled to receive 
said accumulated sum as committee of the said Jack Flovd Welch 
with interest on same. 

Defendant admits that the plaintiff herein has made demand on the 
United States to the United States Veterans’ Bureau for the payment 
of the sum herein sued for, and that said demand has been refused. 

Defendant denies that there is now due to the plaintiff from de¬ 
fendant any sum or sums whatsoever. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney , 

Attorneys for Defendant. 

32 Amendment to plea of defendant of declaration of plaintiff 

Filed April 15, 1926 

In the Supreme Court of the District of Columbia 

Magdalene Welch, committee of Jack Floyd Welch, alias Edgar F. 

Srwin, lunatic, plaintiff, vs. United States of America, defendant. 

At law No. 70833 

Now comes the defendant, United States of America, by Peyton 
Gordon, United States attorney in and for the District of Columbia, 
its attorney, with leave of court first had and obtained, and amends 
its plea to the plaintiff’s declaration filed herein, as follows: 

By striking out the following words beginning at the tenth line 
of paragraph two of said plea, viz: “defendant admits that, while 
in the L T nited States military service and at the time said application 
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for insurance was made, the said Jack Floyd Welch authorized the 
defendant to deduct monthly from his service pay the premiums 
on said insurance, and that said deductions for said premiums were 
so made up to the time of the discharge of said Jack Floyd Welch 
from the United States military service. Defendant denies that the 
said policy or certificate of insurance is now in force as a valid 
and existing contract, but says that, since the discharge of said Jack 
Floyd Welch from the United States military service > he has paid 
no premiums on said insurance policy, and the same lapsed for the 
nonpayment of said premiums thirty-one da} 7 s after his discharge, 
to wit, thirty-one days after the twenty-fourth day of December, 
1920; defendant denies that on December 24, 1920, or at any other 
time while the said insurance was in full force and effect, the said 
Jack Floyd Welch became or was totally and permanently disabled.” 

And substitutes in lieti thereof the following: “defendant admits 
that, while in the United States military" service and at the time 
said application for insurance was made, the said Jack Floyd Welch 
authorized the defendant to deduct monthly from his service pay 
the premiums due on said insurance, and that said deductions for 
said premiums were so made to and including the month of June, 
1918, and that thereafter the said Jack Floyd Welsh was on a non¬ 
pay status for several months and had no pay due him from which 
deductions of premiums on said insurance could be made. Defendant 
denies that the said policy or certificate of insurance is now in force 
as a valid and existing contract, but says that the same lapsed for the 
non-payment of premiums due thereon; this defendant denies 

33 that on December 24, 1920, or at any other time while the 
said insurance was in full force and effect, the said Jack 

Floyd Welch became or was totally and permanently disabled.” 

Peyton Gordon. 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney, 

Attorneys for Defendant. 

34 Joinder in issue 

Filed March 15, 1926 

In the Supreme Court of the District of Columbia 

Magdalene Welch, committee of Jack Floyd Welch, alias Edgar F. 

Erwin, plaintiff, vs. United States of America, defendant. At law 

No. 70833 

The plaintiff joins issue on the plea in each count thereof filed by 
the defendant. 

R. H. McNeill, 

John W. Maher, 
Attorneys for Plaintiff . 
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Notice of trial 


Peyton Gordon, Esq., 

U. S. Attorney. 

Leo A. Rover, Esq., 

Aset. U. S. Attorney , 

Attorneys for Defendant: 

Take notice that the issue joined in this cause will be tried at this 
term of this court. 

R. H. McNeill, 

John W. Maher, 
Attorneys for Plaintiff. 


Note of issue 

Magdalene Welch, committee of Jack Floyd Welch, alias Edgar F. 

Erwin, plaintiff, vs. United States of America, defendant. At law 

No. 70833 

R. H. McNeill, Esq., John W. Maher, Esq., attorneys for plaintiff. 

Peyton Gordon, Esq., Leo A. Rover, Esq., attorneys for defendant. 

35 In the Supreme Court of the District of Columbia 
In re Jack Floyd Welch. Lunacy No. 8782 

To the honorable judge of the Supreme Court of the District of 
Columbia holding an equity court: 

The petition oFMagdalene Welch respectfully shows to the court: 

1st. That she is a citizen of the United States and a resident of 
the District of Columbia, and the lawful wife of the aforesaid Jack 
Floyd Welch, also a citizen of the United States and a resident of 
the District of Columbia; and that they are now living together as 
man and wife. 

2nd. That the said Jack Floyd Welch enlisted in the Army of the 
United States of America, under the name of Edgar Erwin, on the 
fourth day of December, 1917, at Columbus Barracks, Ohio, and was 
honorably discharged therefrom at the Walter Reed General Hos¬ 
pital, Washington, D. C., upon a surgeon’s certificate of disability, 
on the 24th day of December, 1920, and transferred to St. Elizabeths 
Hospital, in the District of Columbia, for institutional care, under 
the United States Public Health Service, from which he was dis¬ 
charged into the custody and care of petitioner on the 8th day of 
January, 1921. That previous to being in the two aforementioned 
hospitals the said Jack Floyd Welch had received treatment in a 
hospital at the Raritan Arsenal, N. J.; Fox Hill, Staten Island, N. Y.; 
Bellevue Hospital, New York, and the hospital at Fort Jay, Gov¬ 
ernors Island, New York. 

3rd. That the said Jack Floyd Welch has no property, either real 
or personal, except the award of ninety dollars per month com¬ 
mencing December 25th, 1920, from the Bureau of War Risk Insur¬ 
ance, but which will not be disbursed or paid by the Bureau of War 
Risk Insurance until a committee or guardian of his person and 
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estate shall be duly appointed, because the said Jack Floyd Welch 
is not competent to attend to his own financial affairs, as wdl appear 
by a letter to the petitioner, dated February 14th, 1921, from the 
Director of the said Bureau of War Risk Insurance, copy hereto 
annexed and marked “ Exhibit A.” 

36 4th. That to the best of your petitioner’s knowledge and be¬ 
lief the said Jack Floyd Welch is a person non compos mentis, 
unfit to manage or control any property which he may have, and 
unfit to manage and control the monthly payments above referred to, 
as will further appear to this court by a letter of November 9th, 
1920, from The Adjutant General of the Army to petitioner, and a 
letter to petitioner of November 27th, 1920, from S. L. Chappell, 
major, Medical Corps, United States Army, copies attached hereto 
and marked petitioner’s “Exhibit B,” for which reason your peti¬ 
tioner believes that a guardian, or committee, should be appointed by 
this honorable court; that with the exception of petitioner all of the 
relatives and next of kin of the said Jack Floyd Welch are dead or 
unknown to her. 

Wherefore, the premises being considered, the petitioner respect¬ 
fully prays: 

1st. That all proper process may issue herein. 

2nd. That after proper hearing, this court pass an order appoint¬ 
ing some suitable person as the committee of the person and estate 
of said Jack Floyd Welch, under such bond as the court may con¬ 
sider proper. 

3rd. That the court permit the filing of this proceeding without 
an advance deposit for costs, the costs of such proceeding to be paid 
by the committee, after such committee shall nave been appointed, 
from the funds of said Jack Floyd Welch. 

4th. And for such other and further relief as to the court may 
seem proper and just. 

Mrs. Magdalene Welch, 

Petitioner. 

Perkins & Widmayer, 

A tty 8. for Petitioner. 

I, Magdalene Welch, the petitioner herein, solemnly swear that I 
have read the foregoing petition by me subscribed and know the con¬ 
tents thereof; that the facts therein stated are true, and what is 
alleged upon information and belief I believe to be true. 

Mrs. Magdalene Welch. 


Subscribed and sworn to before me this 16 day of February, 1921. 

Morgan H. Beach, Clerk. 
By R. P. Belew, Asst. Clerk. 

^ 37 Exhibit B 

War Department, 

The Adjutant General’s Office, 

Washington. November 9,1920. 

Mrs. J. F. Welch 

% Fidelity League , 122 W. J$rd St., New York , N. Y. 

Dear Madam : With reference to your letter of September 30,1920, 
relative to the discharge of your husband, Edgar Erwin, I beg leave 
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to advise you that the commanding officer, Fort Jay, N. Y., report? 
that your husband was given a physical examination at that post and 
found to be suffering with psychosis, dementia precox, simple type 
On October 8, 1920, he was transferred to Walter Reed General 
Hospital, Takoma Park, D. C., for further observation and treatment. 

Request that you please furnish this office with copies of corre¬ 
spondence mentioned in your letter. 

Very respectfully, 

(Sgd.) P. C. Harris, 

The Adjutant General . 

Feb. 15, 1921. 

I hereby certify under seal of this court that I have compared the 
above with the original letter, and that the above is a true copy 
thereof. 

Waldo Burnside, 

Clerk, Juvenile Court, I). C. 


38 Walter Reed U. S. Army General Hospital, 

Washington, 1). C ., November 27, 1020. 

Mrs. Magdalene Welch, 

% 131 West jjGth Street, New York City, N. Y. 

Dear Madam : Your letters of November 22nd and November 24th 
1920, in reference to your husband, Private Edgar Erwin, are at hand. 

In compliance with your letter of November 22nd, 1920, we have 
all ready begun arrangements for Private Erwin’s discharge from the 
Army into the care of the Public Health Hospital and requested that 
service to transfer him to St. Elizabeths Hospital, Washington, D. C. 
We do not feel that it is advisable for your husband to be discharged 
into your care at this time. However, after his transfer by the 
Public Health authorities you will, of course, be able, if you so desire, 
to request his discharge into your care from them. 

Concerning your husband’s pay we have not felt it advisable to 

E ermit him to draw his pay while a patient on our wards. We be- 
eve this might offer him further inducement to escape and go on a 
drinking debauch. However, when your husband is discharged from 
the Army, he will receive a final statement which will entitle him to 
payment of all moneys due him from the Army. 

In compliance with your request we are returning a part of his 
letter to you which you sent us. 

We wish to assure you of our continued interest in his welfare 
and progress. 

Respectfully, 

(Sgd.) S. L. Chappell, 
Major, Medical Carps, U. S. A. 
W. R. G. H. Neuro-Psychiatric Service. 

Feb. 15, 1921. 

I hereby certify under seal of this court that I have compared the 
above with the original letter, and that the above is a true copy 
thereof. 

Waldo Burnside, 

Clerk, Juvenile Court, D. C. 
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39 Exhibit A - 

Treasury Department, 

Bureau of War Risk Insurance, 

W askington, February IJ, 1921, 

Mrs. J. F. Welch, 

904- Rittenhouse Street , AW., 

W askington, D. C. 

Dear Mrs. Welch: This is to advise that it has been held upon 
the evidence in the files of this bureau that your husband, the above 
named discharged soldier, is not competent to attend his own financial 
affairs, but is in need of a guardian. 

His disability has been shown to have been aggravated by his serv¬ 
ice and is rated as temporary total from the date of discharge. He 
is, therefore, entitled to monthly payments of $90.00, commencing 
December 25, 1920, and as soon as there is received evidence of the 
appointment of a guardian, payments can be made for his benefit. 
Very truly yours, 

(Sgd.) R. G. Cholmeley-Jones, 

Director . 

Feb. 15, 1921. 

I hereby certify under seal of this court that I have compared the 
above with the original letter, and that the above is a true copy 
thereof. 

Waldo Burnside, 

Clerk , Juvenile Court , D. C. 

40 In the Supreme Court of the District of Columbia 

In re Jack Floyd Welch. Lunacy No. 8782 

Now comes here as well the petitioner by her attorneys, Perkins 
and Widmayer, as the alleged person non compes mentis in proper 
person, and a jury of good and lawful men of this District, selected 
from the panel serving in Criminal Court Division No. 2, to wit: 
Ernest Augustifer, Harry Grier, John A. Alston, James J. Hayes, 
William A. Chandler, Lewis Messinger, Madison Clark, Thomas C. 
Roach, Harry J. Daly, John E. Ryan, Edwin L. Dutton, Hiram 
Wright, who being duly sworn to well and truly inquire into the 
allegation contained in the petition herein filed, after the case is 
given them in charge, upon their oath say they find the said Jack 
Floyd Welch to be of unsound mind, suffering from dementia 

E rsecox; that he has not sufficient capacity for the government of 
imself and his property; that he has been so insane since December 
4th, 1917; that he has a wife, Magdalene Welch. 

Jennings Bailey, Justice. 

41 Plaintiff’s Exhibit No. 10 

Honorable discharge from the United States Army 
To all whom it may concern : 

This is to certify that Edgar Erwin (2523172), private, Ordnance 
Department, the L T nited States Army, as a testimonial of honest and 
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faithful service, is hereby honorably discharged from the military 
service of the United States by reason of 3rd Ind. Ng., 3rd Corps 
Area, Ft. Howard, Md., Dec. 17/20, on S. C. D. 

Said Edgar Erwin was born in Cynthiana, in the State of Ken¬ 
tucky. When enlisted he was 31 years of age and by occupation a 
locomotive fireman. He had blue eyes, black hair, fair complexion, 
and was 5 feet 8*4 inches in height. 

Given under my hand at Walter Reed Gen. Hosp., Wash., D. C., 
this 24th day of December, one thousand nine hundred and twenty. 


Colonel , Medical Corps , Commanding. 

42 Enlistment Record 

Name: Edgar Erwin (2523172). Grade: Private. 

Enlisted Dec. 4th, 1917, at Columbus Bks., Ohio. 

Serving in first enlistment period at date of discharge. 

Prior service: None. 

1 silver button 1/15/21. 

Noncommissioned officer: Never. 

Marksmanship, gunner qualification or rating: No record. 

Battles, engagements, skirmishes, expeditions: No record. 
Decorations, medals, badges, citations: Victory medal. 

Knowledge of any vocation: Locomotive fireman. 

Wounds received in service: None. 

Physical condition when discharged: Poor. 

Typhoid prophylaxis completed May 3, 1918. 

Paratyphoid prophylaxis completed May 3, 1918. 

Married or single: Married. 

Character: Good. 

Remarks: Absence under article of War #167 from Jan. 5 to 8/18, 
Feb. 4 to 9/18, May 22 to June 2/18, March 1 to Apr. 16/18, June 
12 to Oct. 22/18, Feb. 19/19 to Aug. 19/20. -Served in Ordnance 
Dept, to date of discharge. Ent. to travel pay from Washington, 
D. C. to Cynthiana, Ky. 

W. K. Bartlett, 

Major , M. C ., U. S. A ., 
Commanding Det. of Patients. 

Bronze victory button issued. 

Finance Office, Walter Reed General Hospital, Takoma Park, D. C. 

Final pay, $185.50, including $60 bonus and travel pay, from Wash¬ 
ington, D. C., to Cynthiana, Ky., paid this date, Jan. 7, 1921. 

John M. Connor, 

First Lieut. F. />., U. S. 

Thereupon plaintiff rested his case and the defendant offered and 
it was received in evidence the surgeon’s certificate of disability of the 
plaintiff bearing date of December 24, 1920, reading as follows: 
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The matter was thereupon argued and submitted to the 
45 court, and on February 19, 1927, the court rendered an opinion 
sustaining the position of the plaintiff, which reads as follows: 

Memorandum on submission after formal hectoring upon application 

for a writ of mandamus 

In the Supreme Court of the District of Columbia 

Welch v. Hines. At law No. 72056 

This is an application for a writ of mandamus to be issued against 
General Frank T. Hines, Director of the United States Veterans’ 
Bureau, the petition therefor having been filed on September 27, 
1926. Among other matters alleged in the petition, are that the 

P etitioner enlisted as a soldier in the United States Army on Decem- 
er 4, 1917, and was honorably discharged therefrom on December 
24, 1920, and that on April 19, 1926, the petitioner was, in an action 
brought for his benefit by his then committee, found and adjudged 
to be permanently and totally disabled from following any gainful 
occupation or avocation, the jury in that action finding that he was 
at the time of the verdict therein, and from and since December 24, 
1920, had been permanently and totally disabled. It is also alleged 
that, being thus totally and permanently disabled, he was entitled 
to be paid at the hands of the respondent $100 per month as compen¬ 
sation, so long as he should continue to be so permanently and totally 
disabled, yet the respondent has arbitrarily and finally refused to 
recognize the petitioner’s status as one permanently and totally dis¬ 
abled, and has arbitrarily and finally refused to rate him as such and 
to pay or to cause to be paid to him the sum of $100 per month 
because of his said disability or any amount whatsoever. 

The prayer of the petition is for a writ of mandamus, commanding 
the respondent “to rate your petitioner as permanently and totally 
disabled and to pay your petitioner, Jack Floyd Welch, the sum of 
one hundred dollars ($100) per month from and including the 
month of December, 1920, to and including the month of April, 1926.” 

The petitioner’s claim is based upon a right to compensation under 
provisions of the World War veterans’ act, 1924, and his contention 
rests upon the proposition that during the period mentioned he was 
permanently and totally disabled and therefore entitled to 
46 compensation at the rate of $100 per month so long as his dis¬ 
ability continues to be rated as total and permanent. (Par, 
3, sec. 202, of the above-mentioned act.) 

The answer of the respondent avers, among other things, (1) that 
such a question as to the rate of disability and the award of com¬ 
pensation, if disability exists, is a question which, by law, is left to 
his decision, and his decision is conclusive, his action thereon being 
discretionary, and therefore .not subject to judicial review in a man¬ 
damus proceeding, and (2) that on October 16, 1926, after a careful 
consideration of the matter, he decided that the petitioner was not 
then suffering from a compensable disability. He does not aver 
that he was not so suffering during the period beginning in December, 
1920, and ending with the month of April, 1926. 

It is in evidence that on February 18, 1921, the petitioner was. by 
this court, adjudicated to be of unsound mind suffering from dementia 
precox and that he had so suffered since on or about December 4,1917. 
63755—27-4 
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It is also in evidence that the committee of the estate of the present 
petitioner appointed by this court pursuant to his said adjudication 
as a person of unsound mind, brought an action at law against the 
United States to recover on a policy of insurance issued by it in favor 
of the petitioner, under date of February 1, 1918, whereby it became 
bound to pay to him the amount of said policy at a stipulated monthly 
rate in the event of his total, permanent disability; that on and since 
December 24, 1920, the date of his honorable discharge from the 
military service of the United States, he was and had been totally and 
permanently physically disabled. The declaration also sets out the 
aforesaid lunacy proceedings and the finding of the jury and its 
confirmation by the court. It also alleges that because of the hard¬ 
ships endured by the petitioner while in the military service he 
developed and has now and has had since March 24, 1921, tubercu¬ 
losis, which has been and now is permanently chronic. And therefore 
the committee claimed and demanded judgment against the defendant 
for the sum of $3,392.50, representing the total of the monthly pay¬ 
ments accruing and becoming payable, under the policy, from Decem¬ 
ber 24, 1920, together with interest at four per cent and costs. 

47 To the declaration the defendant pleaded, among other mat¬ 
ters, that during the period while said insurance was in force 

(it also pleaded that the policy had lapsed) the present petitioner did 
not become “ or was totally and permanently disabled.” 

Issue was joined on the plea and the case proceeded to a trial be¬ 
fore a jury which returned a verdict for the plaintiff on April 19, 
1926, and thereupon, on May 12, 1926, a judgment was entered for 
the plaintiff in the sum of $3,680.00, being the total of the monthly 
installments on said policy of insurance U due the plaintiff by the 
defendant, accruing from December 24, 1920 (the date from which 
the jury sworn to try the issues herein, determined the plaintiff to be 
permanently and totally disabled), to March 24, 1926, the date on 
which the last installment of said insurance became due and payable 
prior to the verdict of the jury returned herein.” On or about July 
22, 1926, the defendant paid the judgment. 

It thus appears that it was determined in that action that the 
present petitioner was permanently and totally disabled during at 
least the period from December 24,1920, to March 24,1926. It would 
seem also that the jury found that the petitioner has had since March 
24, 1921, tuberculosis which is permanently chronic and which de¬ 
veloped because of the hardships endured during his military service, 
and that this disease together with his insanity created a state of per¬ 
manent disability which makes it impossible for the petitioner “to 
obtain or follow any substantially gainful occupation.” The exist¬ 
ence of these maladies with the resulting effect, as stated, were speci¬ 
fically alleged in the declaration and as specifically denied by the plea, 
and thus presented issues of fact that it was incumbent upon the 
petitioner in that action to prove in order to recover. He succeeded 
m this end, therefore, recovered the judgment against the United 
States which the latter paid without appeal. 

It is conceded by counsel for the respondent (pp. 13 and 14 of their 
brief) that the latter has defined total, perament disability for both 
compensation and insurance purposes in identical regulations, the 
material language of which is as follows: 

48 “ For compensation purposes a disability from any injury or 
disease shall be treated as total and permanent under any of 
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the following conditions: * * * (b) when from the evidence 

submitted it is determined that a person has suffered an impairment 
of mind or body of a degree which would render the average man in¬ 
capable of following continuously a substantially gainful occupation, 
and it furthermore appears resonably certain that such degree of dis¬ 
ability will continue throughout the lifetime of the disabled, person.” 
Section 3068 of the regulations promulgated by the director. 

The World War veterans’ act, 1924 (43 Stat. 607), in sec. 200 there¬ 
of provides that— 

“ For death or disability resulting from personal injury suffered or 
disease contracted in the military or naval service on or after April 
6, 1917, and before July 2, 1921, * * * by any * * * en¬ 
listed man * * * the United States shall pay to such * * * 
enlisted man * * * or, in the discretion of the director separately 

to his or her dependents, compensation as hereinafter provided; but 
no compensation shall be paid if the injury, disease, aggravation, or 
recurrence has been caused by his own willful misconduct: * * * 
That for the purposes of this act every such * * * enlisted man 

employed in the active service under the War Department * * * 
who was discharged or who resigned prior to July 2, 1921, * * * 
shall be conclusively held and taKen to have been in sound condition 
when examined, accepted, and enrolled for service, except as to de¬ 
fects, disorders, or infirmities made of record in any manner by pro¬ 
per authorities of the United States at the time of, or prior to, in¬ 
ception of active service, to the extent to which any such defect, dis¬ 
order, or infirmity was so made of record: Provided, That an ex- 
service man who is shown to have * * * had, prior to January 1, 

1926, neuropsychiatric disease * * * an active tuberculosis dis¬ 
ease * * * shall be presumed to have acquired his disability in 

such service between April 6, 1917, and July 2, 1921, ♦ * * and 
said presumption shall be comclusive in cases of active tuberculosis 
disease * * *.” 

Note. —The court understands that “neuropsychiatric disease,” 
used in the above quoted statute, includes insanity in one or the other 
of its various forms. 

49 By other provisions of this statute the respondent ‘ is given 
power and authority to make rules and regulations not incon¬ 
sistent with the provisions of the act and which are necessary or 
appropriate to carry out its purposes, and shall decide all questions 
arising under the act, and all decisions of questions of fact affecting 
any claimant to the benefits of the act, at least so far as titles two, 
three, or four are concerned, shall be conclusive except as otherwise 
provided therein. 

With these provisions of the act in mind, the respective contentions 
of the petitioner and respondent should be examined. 

On tne part of the petitioner it is broadly contended that the find¬ 
ing of the jury and judgment of the court thereon, hereinbefore 
stated, established conclusively the total and permanent disability 
of the petitioner, entitling him to the compensation he seeks, and this 
upon the ground that the action in which the finding was made was 
an action between substantially the same parties as in the present 
proceeding; that the issue of total and permanent disability during 
the period of time stated was specifically and distinctly presented in 
that action and found as the petitioner claims it to have been, and, 
that being so, the respondent is concluded thereby, and that, there- 
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fore, the attempt on the part of the respondent in October, 1926, 
to find to the contrary was beyond his power and authority, not¬ 
withstanding the wide discretion that the World War veterans’ act, 
1924, confers upon him in determining claims for compensation under 
its provisions. 

Meeting this contention of the plaintiff, the respondent contends 
that the parties to the earlier action were not the same; the subject 
matter or that action is essentially different from the subject matter 
of this one, and that, in any event, the discretion vested in the re¬ 
spondent could not be controlled or impaired by such a verdict and 
judgment as was recovered in the earlier action. 

The earlier action was one brought by the committee of the present 
petitioner, appointed such as the result of his adjudication as a per¬ 
son of unsound mind, and, of course, was brought for his benefit 
exclusively. The defendant in that action was the United 
50 States, and the action was based on a contract of insurance 
claimed therein to be in force and to have matured under such 


circumstances as entitled the plaintiff to a recovery for certain ac¬ 
crued monthly installments under the terms of the policy, the insured 
in which being the present petitioner. Such an action could be 
brought by the express terms of the World War veterans’ act, 1924; 
the same act which also provides for compensation under prescribed 
and certain circumstances. The present proceeding is brought by 
the beneficiary in the earlier action, who has since been declared to 
have recovered his reason and been restored to his previous status 
as a person of sound mind. The respondent is not the United States, 
as in the former action, but is an official of the United States, charged 
with the duty of administering the World War veterans’ act, 1924, 
and, in proper cases, to pay the proceeds of policies of insurance 
and to award compensation. In the latter, as in the former, case it 
is the United States who pays the insurance or the compensation, 
the respondent being the agent of the United States for the purpose 
of carrying out the liberal provisions of the statute designed for 
the benefit of those who fought in the late war. In the earlier action 
the cause of action was grounded upon a contract between the pres¬ 
ent petitioner and the United States. The present proceeding is 
designed to secure an award of compensation, to receive which is 
not a contract right of the petitioner, it being more in the nature of 
a bounty or pension to be paid to its intended beneficiary, within 
certain limitations, but in both cases in order to entitle a claimant 
to receive either insurance or compensation, permanent and total dis¬ 
ability, at least for a time, must be shown to exist. The right to 
recover in the former case, however, does not require that the total 
and permanent disability have a military service origin, while in the 
case of compensation it must appear that it had such an origin or, 
at least, that there was an aggravaton of a preexisting disease caused 
or brought about by the claimant’s military service. 

Broadly stated, the contention on the part of the petitioner is that 
" the finding of the jury in the earlier case that the petitioner had con¬ 
tracted chronic tuberculosis and was of unsound mind is res judicata 
upon the respondent in considering his application for an award 
51 of compensation, and that under the provisions of the World 
War veterans’ act, 1924, hereinbefore quoted, the disease of 
tuberculosis is conclusively presumed to have been acquired by the 


FRANK T. HINES VS. JACK FLOYD WELCH 


27 


petitioner while in the military service, and that in the case of this 
disease he can not be denied compensation, even though it was con¬ 
tracted by reason of his willful misconduct. It has already been 
shown that it was found in the earlier case that this disease had been 
contracted between April 6, 1917, and July 2, 1921, a finding neces¬ 
sary in order that, under the terms of the act, it shall be conclusively 
presumed to have been acquired during military service. 

The doctrine of res judicata in such a case is to be applied where - 
ever the adjudication takes place in a proceeding in which the 
parties are the same, or substantially the same, and the issue or 
issues are the same, or substantially the same, as in the later case 
or proceeding in which the doctrine is invoked. 

With respect to the doctrine of res judicata, the following passage 
is quoted from 15 R. C. L., sec. 450, page 973: 

In general: When the second action between the same parties is 
upon a different claim or demand or cause of action, it is well settled 
that the judgment in the first suit operates as an estoppel only as 
to the point or question actually litigated and determined, and not 
as to other matters which might have been litigated and determined. 
This rule holds true whether the judgment is used in pleading as a 
technical estoppel, or is relied on by way of evidence as conclusive 
per se. In all cases it should appear that the first judgment deter¬ 
mined the actual question at issue between the parties, and that the 
precise question was raised and determined in the former suit. On 
the other hand, it is equally well settled that a fact which has been 
directly tried and decided by a court of competent jurisdiction can 
not be contested again between the same parties in the same or any 
other court, and that where some controlling fact or question mate¬ 
rial to the determination of both actions has been determined in a 
former suit, and the same fact or question is again at issue between 
the same parties, its adjudication in the first will, if properly pre¬ 
sented. be conclusive of the same question in the latter suit, without 
regard to whether the cause of action is the same or not, or 
52 whether the second suit involves the same or a different sub¬ 
ject matter, or whether or not it is in the same form or 
proceeding.” 

And then we have this very clear and emphatic statement of the 
doctrine from the Supreme Court of the United States in the case 
of Southern Pacific Railroad Company v. United States (168 U. S. 
1, 48, 49) : 

“ The general principle announced in numerous cases is that a 
right, question, or fact distinctly put in issue and directly deter¬ 
mined by a court of competent jurisdiction, as a ground of recovery, 
can not be disputed in a subsequent suit between the same parties 
or their privies; and even if the second suit is for a different cause 
of action, the right, question, or fact once so determined must as 
between the same parties or their privies, be taken as conclusively 
established, so long as the judgment in the first suit remains un¬ 
modified. This general rule is demanded by the very object for 
which civil courts have been established, which is to secure the peace 
and repose of society by the settlement of matters capable of judicial 
determination. Its enforcement is essential to the maintenance of 
social order, for the aid of judicial tribunals would not be invoked 
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for the vindication of rights of person and property, if, as between 
parties and their privies, conclusiveness did not attend the judgments 
of such tribunals in respect to all matters properly put in issue and 
actually determined by them.” 

From the foregoing language of the Supreme Court it is made 
clear that the cause of action in the two cases does not have to be 
the same. In this case counsel for the respondent contends that it 
must be, but that contention is disposed of by the Supreme Court. 

Are the parties to the two proceedings under consideration sub¬ 
stantially the same? It seems to the court that they are. There 
can be no reasonable doubt about this so far as the petitioner in 
this case and the plaintiff in the earlier case are concerned. The 
question may not be entirely free from doubt, however, as to the 
defendant in the earlier case and the respondent in this. In the 
earlier case we have seen that the defendant was the United States 
Government. In this case the respondent or defendant is an agent 
or officer of the United States Government charged with the adminis¬ 
tration, on its behalf, of the law under which the United States 
pays to a claimant the amount found due by it to him whether it 
be insurance or compensation. It is true that the United States lias 
not consented to be sued in cases involving compensation, as it lias 
consented to be sued in the case of insurance, but the obliga- 
53 tion to pav either insurance or compensation is an obligation 
of the United States. The money paid on an award of com¬ 
pensation comes out of the Treasury of the United States, as does 
the money paid under a policy of insurance. It is also true, as 
already pointed out, that in the earlier case the subject of the action 
was a right to recover under a policy of insurance, while in the 
present proceeding the relief sought is, at least, to require that the 
finding of the existence of permanent and total disability, necessary 
to an award of compensation, has been finally and judicially deter¬ 
mined. As we have seen, the cause of action does not have to be 
the same, though a material litigated issue in both cases must be 
the same, or substantially the same. It has, the court thinks, been 
made sufficiently to appear that the issue of permanent and total 
disability during a certain specified period in both cases was and 
is the same, and that this issue involved the finding of tuberculosis 
which, with the unchallenged fact that during the said period the 
petitioner was also of unsound mind, and that the combination of 
these two maladies resulted in a total and permanent disability of 
the petitioner during the period for which he is claiming com¬ 
pensation in this proceeding. 

As has already been pointed out, the prayer of the petitioner in 
the pending case asks that the respondent be required to rate the peti¬ 
tioner as permanently and totally disabled during the period set out 
in the petition, and also to require him to pay the petitioner at the 
rate of $100 a month for said period. How compensation shall be 
allocated or distributed when an award is made is left to the discre¬ 
tion of the respondent and he has not been concluded in the exercise 
of that discretion by anything found and determined in the earlier 
action, but the court is of the opinion, for the reasons stated above, 
that he is concluded upon the question of the petitioner’s permanent 
and total disability during the period mentioned, and that there 
remains nothing for him to do in that particular but to so rate the 
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petitioner, and a writ of mandamus requiring him to rate the peti¬ 
tioner as permanently and totally disabled during the period begin¬ 
ning December 24, 1920, to March 24, 1926, should be issued. And it 
is so ordered. 

Frederick L. Siddons, Justice. 

54 On March 11, A. D. 1927, the defendant filed a motion for 
leave to file an amended return and answer, which motion and 

proposed amended return and answer read as follows: 

Motion 

In the Supreme Court of the District of Columbia 

Jack Floj^d Welch, plaintiff, vs. Frank T. Hines, Director of the 

United States Veterans’ Bureau, defendant. At law, No. 72056 

Now comes Frank T. Hines, Director of the United States Vet¬ 
erans’ Bureau, defendant herein, by his attorney, Peyton Gordon, 
United States attorney in and for the District of Columbia, and 
moves the court that he be permitted to file his amended return to 
the rule to show cause and answer to the petition herein, which 
amended return and answer is hereto annexed, for the following 
reasons: 

(1) That the statement of the court on page 2 of memorandum 
opinion filed in this case, to wit, that the defendant does not aver 
that the plaintiff was not suffering from a compensable disability 
“ during the period beginning in December, 1920, and ending in the 
month of April, 1926,” indicates that the court was under the impres¬ 
sion that the defendant had not at any time between the above- 
mentioned dates, or prior to October, 1926, considered the claim of 
the plaintiff for disability compensation or rated the plaintiff on the 
evidence before the United States Veterans’ Bureau, whereas the 
fact is that the claim of the plaintiff compensation was reviewed 
many times by the defendant and his predecessors in office, and the 
plaintiff was rated and paid compensation totalling $1,824.82, as 
shown by the amended return to the rule to show cause and answer 
to the petition sought to be filed herein. 

55 (2) That the memorandum opinion filed in this case indi¬ 
cates that the court is under the impression that in the trial 

of law case No. 70833 some evidence was submitted to sustain the 
allegation of the declaration that the plaintiff was suffering or had 
suffered from tuberculosis, whereas the fact is that no evidence what¬ 
ever was presented to the jury that the plaintiff was suffering or ever 
had suffered from tuberculosis as alleged; and it is a further fact that 
a recent examination of the plaintiff by the regional office of U. S. 
Veterans’ Bureau at Los Angeles, Calif., on December 16, 1926, the 
report of which has been received in the central office since this case 
was argued and submitted, fails to show that he is now or ever has 
been suffering from tuberculosis, all of which is more fully set out in 
the defendant’s amended return to the rule to show cause and answer 
to the petition sought to be filed herein. 

Peyton Gordon, 
United States Attorney , D. C. 

By Leo A. Rover, 

Assistant United States Attorney , L). C. 
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herein referred to, found the petitioner to be permanently and totally 
disabled from December 24, 1920, to March 24, 1926. 

5. Defendant denies the allegations of paragraph 5 of said petition 
as stated, but avers that under the provisions of the statutes an 1 
regulations in such cases made and provided, a discharged soldier of 
the United States Army, permanently and totally disabled from 
following continuously a substantially gainful occupation, is entitled 
to receive and be paid one hundred dollars per month as compensa¬ 
tion, so long as he shall be and continues to be permanently and 
totally disabled, provided the disability resulted from personal injury 
suffered, or disease contracted in the military service, on or after 
April 6, 1917, and before July 2, 1921, or provided that the disability 
resulted from an aggravation or recurrence of a disability existing 
prior to examination, acceptance, and enrollment for military service 

when such aggravation was suffered and contracted in, or such 
58 recurrence was caused by the military service on or after April 

6, 1917, and before July 2, 1921; and provided further, that 
if the injury, disease, aggravation, or recurrence has been caused bv 
the willful misconduct of the soldier, no compensation shall be paid. 
Answering said paragraph 5 further, defendant avers that the ques¬ 
tion of the payment of compensation to honorably discharged enlisted 
men of the United States Army is further subject to the discretion of 
the director of the United States Veterans’ Bureau, who is given 
authority, by the statute in such cases made and provided, to decide 
all questions of fact affecting any claimant’s right to compensation 
and such decision or decisions of the said director are made conclusive 
by said statute. 

6. Defendant denies the allegations of paragraph 6 as stated, but 
avers the fact to be as has been heretofore, in paragraph 5 of this 
amended return and answer, set forth in detail, the director of the 
United States Veterans’ Bureau, in his discretion, may cause to be 
paid, to any enlisted man of the United States military service, the 
sum of one hundred dollars per month so long as permanent an l total 
disability shall continue, provided disability was contracted in line of 
service or aggravated by such service, and further provided that no 
compensation may be paid if the injury, disease, aggravation, or 
recurrence has been caused by the willful misconduct of the claimant. 
Answering said paragraph 6 further, defendant avers that the statute 
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8. Defendant having fully answered paragraph 8 of said petition, 
in paragraphs 5, 6, and 7 of this amended return and answer, he 
deems that no further answ r er to said paragraph is necessary. 

9. The defendant denies the allegations of paragraph 9 of the peti¬ 
tion as stated, but avers (a) that at no time between December 24, 
1920, and October 16, 1926, was the plaintiff suffering from any dis¬ 
ability due to or incident to his military service, entitling him to be 
rated permanently and totally disablecl for compensation purposes, 
and avers the facts to be as follows: That following the discharge 
of the plaintiff from the United States Army on December 24, 1920, 
he applied to the Bureau of War Risk Insurance for payment of 
compensation for diseases and disabilities alleged to have been con¬ 
tracted in or aggravated by his military service, which applications 
were renewed from time to time, and in the adjudication of said 
claims the Bureau of War Risk Insurance, under the direction of 
the Secretary of the Treasury, and the Director of the Bureau of 
War Risk Insurance, R. G. Cholmley-Jones, and its successor, the 
United States Veterans’ Bureau, under the direction of the former 
director, Charles R. Forbes, and the present director, the defendant 
in this action, caused the plaintiff to be examined a great number of 

times by recognized specialists in the diseases with which the 

60 plaintiff' claims to be afflicted, as well as by a number of physi¬ 
cians skilled in the treatment of such diseases and not con¬ 
nected with the United States Veterans’ Bureau, and caused the evi¬ 
dence presented by the plaintiff, and the reports of the aforesaid 
specialists, to be thoroughly and carefully examined and reviewed 
by the proper medical authorities of the bureau and various claims 
and rating boards and boards of appeal, with the following result: 

On January 11, 1921, less than a month after plaintiff’s discharge 
from the Army, he was given a temporary disability rating of tem¬ 
porary total from the date of his discharge (December 24, 1920), and 
an award of compensation was made to him at the rate of $90 00 
per month which included $80.00 per month for his disability and 
an extra allowance to him of $10.00 per month on account of his 
wife; on March 9, 1921, the Board of Appeals of the Bureau of War 
Risk Insurance rated the disability of the plaintiff as temporary 
total from the date of his discharge, December 24, 1920, to February 
18, 1921, and from February 18, 1921, as temporary partial, 55% 
($49.50 per month compensation), as a result of which ratings and 
awards he was paid an aggregate amount of compensation of 
$1,824.82; that during the year of 1923 the claim of the plaintiff for 
permanent-total disability compensation w as again considered by the 
United States Veterans’ Bureau, and in addition to other examina¬ 
tions he was examined by a board of fourteen specialists, the result 
of whose findings, together with all other medical and lay evidence 
in the file, was carefully reviewed and considered by the proper 
authorities of the bureau, with the result that on May 9, 1923, the 
board of appeals (the highest fact-finding body in the bureau) found 
that his disability (constitutional psycopathic state, inadequate per¬ 
sonality; congenital defect) was not due to or incident to service, 

and that his disability (alcoholism and sequellce syphilis; 

61 uretheritis was not due to or incident to service, and his com¬ 
pensation was therefore discontinued. Subsequently, the claim 

of the plaintiff for disability compensation was reviewed by the 
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authorities of the United States Veterans’ Bureau many times, and 
was before the highest authorities not less than four times, and the 
authorities uniformly held that the claimant had no disability due to 
or incident to his military service, on account of which he would be 
entitled to payment of compensation; that following the verdict of 
the jury on April 19, 1926, in law case 70833, that the plaintiff was 
permanently and totally disabled for insurance purposes, and the 
order of Chief Justice McCoy of this honorable court, on July 26, 
1926, in lunacy cause No. 8782, that Jack Floyd Welch, the plain¬ 
tiff herein, was restored to his former legal status as a person of 
sound mind (copy of said order being attached to the original return 
and answer herein and marked “Defendant’s Exhibit No. 2,” and 
particularly referred to and made a part hereof) the defendant 
caused a final review to be made of all the evidence submitted in 
behalf of the plaintiff, together with all other record evidence in the 
bureau, including the verdict of the jury in the law case, and the 
findings of Chief Justice McCoy in the lunacy cause, and on October 
16, 1926, the defendant, after careful consideration of all the evi¬ 
dence before him, rated the claimant as follows: 

N. P. Not due to service or incident to service. Constitutional 
psychopathic condition—congenial defect, not due to or incident to 
service (chronic alcoholism). 

Resp. Not due to service nor incident to service (chronic bron¬ 
chitis, mild). 

Competent. 

(b) The respondent further says that the aforesaid review of the 
claim of the plaintiff for disability compensation, and the evidence 
in connection therewith, was made, and the action thereon was taken 
pursuant to the authority conferred by law and particularly 
62 by sec. 305, war risk insurance act (40 Stat. 407), and sec. 

205, World War veterans’ act, 1924, as amended (43 Stat. 
622), and says that the questions of allowance, termination, dimin¬ 
ishing, refusal, or increase of compensation are by law left to the 
decision of the Director of the United States Veterans’ Bureau, and 
his decisions on same are by law made conclusive, his function being 
discretionary and in no sense ministerial; (c) the defendant further 
avers that at no time was any evidence presented to the bureau, nor 
in any of the various examinations made by the bureau was any 
evidence of lung pathology found that would justify a finding by 
the defendant that the claimant was suffering from tuberculosis in 
any degree whatever; and it is a further fact that a recent exami¬ 
nation of the plaintiff by the regional office of the United States 
Veterans’ Bureau at Los Angeles, Calif, (namely, on December 16, 
1926), which has been received in central office since this case was 
argued and submitted, fails to show that he is now or ever has been 
suffering from tuberculosis, and the defendant is advised, and there¬ 
fore believes and avers, that there was no evidence presented to the 
jury in the trial of the case on the war risk insurance contract, sus¬ 
taining or tending to sustain, the allegations of the declaration, in 
law case 70833, that the plaintiff was suffering or had suffered at 
any time from tuberculosis to a compensable degree; on the contrary, 
the plaintiff’s own medical expert witness, under direct examination 
by plaintiff’s counsel, who is also counsel in the case at bar, testified 
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that there was at no time any indication of active tuberculosis nor 
any likelihood of development of active tuberculosis. 

Wherefor, having fully answered, defendant prays— 

63 (2) That the memorandum opinion filed in this case indi¬ 

cates that the court is under the impression that in the trial 
of law case No. 70833 some evidence was submitted to sustain the 
allegation of the declaration that the plaintiff was suffering or had 
suffered from tuberculosis, whereas the fact is that no evidence what¬ 
ever was presented to the jury that the plaintiff was suffering or 
ever had suffered from tuberculosis as alleged; and it is a further 
fact that a recent examination of the plaintiff by the regional office 
of the U. S. Veterans’ Bureau at Los Angeles, Calif., on December 16, 
1926, the report of which has been received in the central office since 
this case was argued and submitted, fails to show that he is now 
or ever has been suffering from tuberculosis, all of which is more 
fully set out in the defendant’s amended return to the rule to show 
cause and answer to the petition sought to be filed herein. 

Peyton Gordon, 

United States Attorney , D. C. 

By Leo A. Hover, 

Assistant United States Attorney , It. C. 

Messrs. Robert H. McNeill, 

John W. Maher, 

Attorneys for Plaintiff , 

Woodward Building, Washington , I). C. 

Please take notice that the foregoing motion will be called for 
hearing before Mr. Justice Frederick L. Siddons, presiding in 
Circuit Court No. 2, in the Supreme Court of the District of Colum¬ 
bia, on Friday, the-day of March, 1927, at 10.00 o’clock a. m., 

or as soon thereafter as counsel can be heard. 

Peyton Gordon, 

United States Attorney , D. C. 

By Leo A. Rover, 

Assistant United States Attorney , I). C. 

63-64 that the rule be discharged and the petition dismissed. 

Frank T. Hines, 

Director of the United States Veterans ’ Bureau. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney , 

Attorneys for defendant. 

William Wolff Smith, 

General Counsel , United States Veterans ’ Bureau. 

John M. George, 

Attorney , United States Veterans ’ Bureau. 

Of counsel. 

District of Columbia, to wit: 

I. Frank T. Hines, on oath depose and say that I am Director 
of the United States Veterans’ Bureau; that I have read the fore¬ 
going and annexed amended return to rule and answer to petition 
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by me subscribed, and know the contents thereof; that the matters 
and things stated therein I verily believe to be true. 

Frank T. Hines. 

Subscribed and sworn to before me this - day of March, 

A. D., 1927. 

- , 

Notary Public , D. 0. 

65 Thereafter after argument of counsel defendant’s motion 
for leave to file an amended return and answer was submitted 

to the court; and on May 4, 1927, defendant’s motion for leave to 
file an amended return and answer was denied in a memorandum 
opinion of the court which read as follows: 

66 Memorandum, on submission after hearing of a motion by 

respondent for leave to file an amended return to the rule 
to show cause and answer to the petition herein 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director of the 
United States Veterans’ Bureau, defendant. Law number 
72056 

Accompanying the pending motion is a copy of the proposed 
amendment that the respondent desires leave to make to his original 
return to the rule to show cause and answer, which was filed on 
October 21. 1926, and to which, on November 4, 1926, a traverse was 
interposed by the petitioner. Upon that traverse the respondent 
joined issue on November 9, 1916, and on the issue or issues thus 
made the case came on for final hearing. At that hearing evidence 
was offered. The case was argued and submitted and decided by 
the court on February 19, 1927, on which date it filed a memorandum 
giving the grounds for the decision that the writ of mandamus 
should issue, within the limits stated in the memorandum. The 
pending motion of the respondent was filed about three weeks later, 
or, to be exact, on March 11, 1927. 

By the proposed amended return and answer, the respondent, in 
effect, seeks to show and to open up for consideration by the court 
in this proceeding, among other things, that no evidence was offered 
or received, that the petitioner was suffering from tuberculosis, dur¬ 
ing the trial of the previous action at law, brought by the petitioner’s 
then committee of his estate on a policy of insurance, notwithstand¬ 
ing the fact that there was distinctly put in issue by the declaration 
in that case, and by the plea of the defendant thereto, the alleged 
fact that he was then suffering and had suffered from March 24, 
1921, from tuberculosis of a permanently chronic character. 

67 The scope of the verdict and judgment in that case is suffi¬ 
ciently considered, for present purposes, in the memorandum 

opinion filed by this court in this preceding on February 19th, last. 
To allow the proposed amendments to the answer of the respondent 
to the rule to show cause and answer, would be, it seems to the court, 
to permit an attack upon the verdict and judgment in the previous 
case; a judgment which was not only final but actually paid. 
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The affairs of the petitioner, growing out of his service in the 
Army, have been before this court, and the Court of Appeals, from 
somewhere in the neighborhood of seven years. So long ago as 1922 
and 1923, a previous petition for a writ of mandamus, brought by a 
former committee of the present petitioner while under an adjudica¬ 
tion of insanity, was before the Court of Appeals, and decided by 
that court on February 5, 1923. I refer to the case of Forbes vs. 
Welch (52 App. 303). The concluding paragraph of the opinion of 
the Court of Appeals in that case is significant. 

The proposed amendments show on their face that the alleged 
physical and mental condition of Welch has been repeatedly before 
the respondent and his predecessors in office, and that this was the 
situation of affairs when the action at law, mentioned above, came on 
for trial before another justice of this court. And the respondent, 
by his proposed amendments, desires to show, in this proceeding, 
that, despite the issues in the previous case, no evidence was offered 
by either side on the issue of tuberculosis. 

Counsel for the respondent allege, as one of the grounds for their 
motion, that an examination of the petitioner was made by the 
regional office of the United States Veterans’ Bureau for Los Angeles, 
California, on December 16, 1926, and it is stated that the report on 
the results of that examination was received by the central office after 
this case was argued and submitted. 

This case came on for hearing on November 20, 1926, and was 
tried and submitted on that day. Trial briefs were thereafter filed. 
The first brief on behalf of the respondent was not delivered to the 
justice who presided at the trial until December 18, 1926, this follow¬ 
ing a brief that had been filed on behalf of the petitioner on 
68 December 3, 1926. The court having the case under considera¬ 
tion called for additional briefs on particular points indicated 
in a letter of the justice calling for such additional briefs. Counsel 
for petitioner filed his additional brief on February 3, 1927, and 
counsel for the respondent filed their additional brief on February 
10, 1927. In neither of the briefs for the respondent is there a sug¬ 
gestion made that the petitioner was to be, or had been, reexamined 
in Los Angeles, although, as already stated, the pending motion was 
not filed until nearly three weeks after the court had filed its written 
memorandum of February 19, 1927, announcing its decision of the 
case, and the examination of the petitioner in Los Angeles had taken 
place two months before. 

Under the foregoing circumstances, and notwithstanding the liber¬ 
ality with which the rule allowing amendments is usually applied, 
the court is of opinion that to permit such an amendment as is sought 
to be made would amount to an abuse of its discretion. 

In a brief filed by counsel for the respondent in support of the 
pending motion, counsel rather candidly intimate that there may 
have been negligence on the part of the respondent’s counsel in not 
making the original answer of the respondent to the rule to show 
cause and petition more full and complete. But, in many, if not in 
most, cases, a party to a litigation has imputed to him the negligence 
of his counsel, if there be such negligence. If there was such negli¬ 
gence in this case, which the court does not decide, there could hardly 
be an excuse for it in view of the history, both judicial and adminis- 
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t'rative, of the petitioner’s affairs with respect to his physical and 
mental condition, and his claims to both insurance and compensation. 

The conclusion of the matter is that the motion for leave to amend 
must be denied. 

In view of some question as to whether or not an order should be 
signed by the court and filed, carrying into effect the conclusion above 
announced, such an order should be submitted for settlement and 
signing, upon notice. 

Frederick L. Siddons, Justice. 

May 4, 1927. 

69 On June 1, A. D. 1927, plaintiff filed a motion for entry of 
judgment nunc pro tunc as of February 19, A. D. 1927; at the 

same time the defendant submitted to the court a final order for the 
signature of the court, which said motion and order read as follows: 

Motion 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, petitioner, vs. Frank T. Hines, Director of the 
U. S. Veterans’ Bureau, defendant. At law No. 72056 

Now comes the petitioner herein by him counsel, Robert M. McNeill 
and John W. Maher, and moves the court to direct the clerk of court 
to perform his ministerial duty by entering on the minutes of the 
court, as of February 19, 1927, the final order of this court, bearing 
date of said 19th day of February, 1927, by which said order this 
court directed that a writ of mandamus issue against the respondent 
Frank T. Hines. 

Robert H. McNeill, 

John W. Maher. 

Attorneys for Petitioner . 

A true copy. 

70 Final cn'der of court 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director 
of the United States Veterans’ Bureau, defendant. At law No. 
72056 

This cause coming on to be heard on the petition of the plaintiff 
for the issuance of a writ of mandamus, the return and answer of 
the defendant, the traverse of the plaintiff to the return and answer, 
the joinder of issue of the defendant, the evidence produced, and the 
motion of the defendant for permission to file an amended return 

and answer, it is, by the court, this-day of-, A. D. 1927, 

Ordered that the motion of defendant for permission to file an 
amended return and answer, for the reasons set forth in the memo¬ 
randum opinion of the court filed herein, be, and the same hereby is, 
denied, 

And it is further ordered that, for the reasons stated in the memo¬ 
randum opinion of the court filed herein, the writ of mandamus 
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It is clear from the affidavits, at least from the affidavits of Mr. 
Maher and Mr. Rover, that counsel for the petitioner were waiting 
to hear from counsel for the respondent before themselves preparing 
and submitting an order for the issuance of the writ, and the matter 
was not brought before the court in any written form until the peti¬ 
tioner’s pending motion was filed on the first instant, although some¬ 
time prior thereto, and probably in the early part of May, in the 
oral argument upon a motion oi the respondent for leave to file an 
amended return, the situation w as stated to the court, which required 
that the matter be presented by a motion in writing. The peti¬ 
tioner’s pending motion resulted. To grant that motion under these 
circumstances w T ould, it seems to the court, be unjust to the respond¬ 
ent, cutting off, as it would do, an otherwise existing right of appeal 
to the Court of Appeals, from the decision of this court on the final 
hearing. 

For these reasons, the petitioner’s motion must be overruled, and 
the court will, on Wednesday morning, the 15th instant, at 10 a. m., 
sign the tendered order of the respondent. 

The affidavits and letter referred to above will be filed in the 
clerk’s office in this case, at the same time that this memorandum is 
filed. 

The petitioner’s pending motion is hereby overruled. 

F. L. Siddons, Justice. 


June 14, 1927. 


74 Filed June 14, 1927 

Office of the United States Attorney, 

District of Columbia, 
Washington , D. C., June 10 , 1027. 

Honorable F. L. Siddons, 

Associate Justice , 

Supreme Court of the District of Columbia , 

Washington , D. C ., 

Frank E. Cunningham , Clerk. 

My Dear Judge Siddons: Enclosed herewith you will find affidavit 
stating my recollection of the facts involving the nonentry of an 
order in the mandamus case of Welch v. Hines. I am also taking the 
liberty of enclosing herewith photostatic copy of a letter dated 
March 3, 1927, addressed by Messrs. R. H. McNeill and John W. 
Maher, Attorneys for Welch, to the general counsel of the United 
States Veterans’ Bureau. This letter was written, of course, after 
your honor’s decision in the case, and I call your attention particu¬ 
larly to the following excerpts from the letter, from the nineteenth 
line on the second page downwards: 

“We refer to the decision of Mr. Justice Siddons as a judgment— 
judgment, of course, has not yet been entered. This compensation, 
we honestly believe, ought to be paid without the entry of judgment. 
No case is a precedent on any point of law unless it is finally con¬ 
cluded by judgment, either in the lower or upper court. * * * 

By paying the claim now, before the entry of judgment, or a formal 
order for a writ of mandamus, the case w r ould be entered ‘ settled ’. 
An order w’ould never be entered and you would be confronted by no 
precedent. * * * 
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We trust that you will give this letter your personal attention and 
reach a decision in this matter by Monday morning, next (Mar. 7), 
before 9.30 a. m., as we contemplate, at 10 a. m. presenting an order 
for a writ of mandamus to the court, unless you have definitely 
advised us that you intend to settle.” 

I think it obvious from the reading of the letter signed by both 
of these gentlemen that their raising of the question that your memo¬ 
randum opinion constituted an order was a mere afterthought on 
their part. 

75 I am, of course, sending a copy of the enclosed affidavit, as 
well as a copy of this letter, to Messrs. McNeill and Maher. 

Very respectfully yours, 

Leo A. Rover, 

Assistant United States Attorney . 

76 Washington, March J, 1927, 
Hon. William Wolf Smith, 

Chief Counsel , U. S. Veterans ’ Bureau , 

Washington , D. C . 

In re Jack Floyd Welch mandamus 


My Dear Major Wolf Smith: We have debated somewhat at 
length the propriety of discussing with you the matter of appealing 
from the recent order of Mr. Justice Siddons of our District Supreme 
Court in the above case, Justice Siddons by his opinion ordering that 
a writ of mandamus be directed against the director of your bureau 
requiring him to rate Welch as permanently and totally disabled 
from the date of his discharge until April, 1926. 

You are familiar with this case and the course it has taken in the 
courts for several years last passed, and you have no doubt read and 
reread the decision of our Court of Appeals in this case, wherein, 
because of lack of jurisdiction, that court quashed the writ of 
mandamus against Forbes as the then Director of the Veterans’ 
Bureau. Reading this decision you can not but have pondered over 
the last paragraph of this decision nor can you have reached any 
other conclusion but that, as a matter of fairness to an ex-soldier, 
Welch is entitled to his compensation. Our highest tribunal in the 
District of Columbia, composed then, as it is now, of three men of 
great learning and practical judgment, said to the director in that 
decision that Welch, in justice and fairness, was entitled to his com¬ 
pensation, and that to tne end that justice might be fully done, the 
director should see his compensation paid. This is our version of 
the last paragraph of that decision and we feel free to think it is also 
your version and are confident that had you then been chief counsel 
to the director, knowing as we do your fairness of mind and open 
desire to see justice done in these cases, that you would not have hesi¬ 
tated to recommend to the director that the apparently expressed will 
of the Court of Appeals be carried out, and we feel that Welch would 
then have been paid his compensation. 

Years have passed since the rendition of that decision, and after a 
hard struggle Welch recovered his insurance. He has now, through 
us, successfully prosecuted in the District of Columbia Supreme 
Court his petition for a writ of mandamus for his compensation pay¬ 
ments. It is true that this is only the decision of that court, but it is 
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equally true that it is the decision of as able a jurist as has ever sat 
on the bench of the Supreme Court of the District, handed down 
after careful consideration and a weighing of the facts, and after 
the calmest and most profound deliberation, and it is entitled to very 
great respect. Of course, you know and appreciate all this. 

77 It appears to us that if it were only the Welch case in issue, 
and the decision were applicable to this case alone, that having 
twice successfully sustained our position in the lower court, and hav¬ 
ing twice procured the issuance of writs of mandamus, with literally 
the sanction and approval, morally, of our Court of Appeals in the 
first case, that you would recommend payment of the present judg¬ 
ment. In talking to Mr. J. M. George and yourself at different times 
we have both gathered that vou feel this case involves much more than 
the Welch case and that the decision of Justice Siddons is a very 
dangerous precedent, which might be used for the successful prosecu¬ 
tion of claims aggregating in money many millions of dollars. We 
hope that this thought has not impressed you seriously. For after 
all, a payment of the present judgment is merely a payment of a com- 

E ensation claim of Jack Floyd Welch. It is not a precedent, even 
y the Supreme Court of the District of Columbia, to the effect that 
a recovery on an insurance policy, ipso facto, operates to compel pay¬ 
ment of compensation. It is simply and only a holding by Justice 
Siddons that, upon the facts presented to him, peculiarly applicable 
to this case, Welch is, under the law, entitled to the writ or manda¬ 
mus. We refer to the decision of Mr. Justice Siddons as a judg¬ 
ment—judgment, of course, has not yet been entered. This com¬ 
pensation, we honestly believe, ought to be paid without the entry of 
judgment. No case is a precedent on any point of law unless it is 
finally concluded by judgment, either in the lower or upper court. 
Were you to appeal from this decision of Justice Siddons, and lose 
in the upper court, you would have a most dangerous precedent. By 
paying the claim now, before the entry of judgment, or a formal 
order for a writ of mandamus, the case would be entered “ settled.” 
An order would never be entered and you would be confronted by no 
precedent. The decision of Justice Siddons, in reaching your 
decision, whether to appeal or settle, is worthy of a great deal of con¬ 
sideration. It is, we believe, you will agree, most logical in its 
entirety and absolutely unanswerable in law. We cannot find in it, 
and we say this sincerely, any one weak point, susceptible of attack 
on appeal. 

We gathered, either from Mr. George or from the assistant U. S. 
attorney, Mr. Hover, that the Government contemplated amending its 
answer. This, of course, can not be done. An answer can not be 
amended after issue has been joined and trial had on the issues. We 
think this proposition too clear to merit deliberation. I am sure you 
see the force of this as readily as we do. 

We trust that you will give this letter your personal attention and 
reach a decision in this matter by Monday morning, next, (Mar. 7), 
before 9.30 a. m., as we contemplate, at 10 a. m., presenting an order 
for a writ of mandamus to the court, unless you have definitely 
advised us that you intend to settle. 

Verv truly yours, R. H. McNeill. 

J. W. Maher, 

Attorneys for Jack Floyd Welch. 
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78 Affidavit 

Filed June 14, 1927 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, petitioner, vs. Frank T. Hines, Director of the 
U. S. Veterans’ Bureau, defendant. At law No. 72056 

# 

District of Columbia, ss : 

Robert H. McNeill, being duly sworn, deposes and says that he is 
one of counsel for the petitioner herein; that the knowledge he has 
with respect to the nonentry of the order of the court of February 
19, 1927, on .the minutes of the court, in which said order it was 
directed that the mandamus issue against defendant herein, is as 
follows: 

1. Soon after the court’s opinion an order was handed down, 
and before affiant had talked with either of the clerks of the court 
with reference thereto affiant was informed by his associate, John W. 
Maher, that the entry of the order on the minutes of the court was 
being held up, as said Maher was advised, by reason of a request 
made to the clerk by Assistant U. S. Attorney Leo A. Rover; that 
soon thereafter affiant spoke to A. G. Burman, assistant clerk, and 
made inquiry as to why the order had not been entered; that said 
Burman advised affiant that the assistant clerk was in doubt as to 
the form of the entry and had advised said Burman that the Assistant 
U. S. Attorney Rover had requested that no entry be made until he. 
said Rover, had submitted to the court a formal order to be signed; 
about this time affiant spoke with said Rover and was advised by him 
that he desired to have a formal order entered in the case. The 
matter was discussed quite fully, probably two or three times, and 
affiant, after careful consideration, insisted, in discussing the matter 
with the said Rover, that there was no practice requiring said order; 
that the entry on the minutes was customary and that the clerk 
issued the writ based thereon. 

79 2. About March -, 1927, affiant was informed that 

the defendant, by the assistant U. S. attorney, said Rover, 

intended to file a motion or petition asking a rehearing of the entire 
case. Thereafter, said petition was filed and in due course came on 
for consideration by the court, affiant appearing with Mr. Maher, 
as representing petitioner Welch, and the matter was fully argued, 
and in this argument both affiant and said Maher insisted that 
we were of right entitled to have issued at once the writ of mandamus 
theretofore directed to be issued by the said court order of February 
19, 1927; that affiant and said Maher urged this upon the court 
at that time and also urged that the petition for review and rehearing 
should not be granted as testimony had been taken, exhibits filed, 
and argument had. Subsequent to this argument, the court handed 
down a memorandum denying the defendant the right to file an 
amended return or answer and soon thereafter said Assistant U. S. 
Attorney Rover again advised affiant that he intended to offer 
a formal order to the court. Affiant again insisted that no such 
order was proper or customary and that we were entitled to have 
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I the writ ordered by the court on February 19, 1927, issued, but out 
of courtesy to said Rover we did not file a motion therefor at the 
time, intending to wait a reasonable time for said Rover to submit 
any order which he desired to submit to the court. There was con¬ 
siderable delay on the part of said Rover in submitting a form of 
order, to which said Maher and this affiant intended to object, and 
this delay becoming greater than we could patiently stand, we ap¬ 
peared in open court on Friday, May 20th, 1927, and called the case 
up before Mr. Justice Siddons, and again insisted that we were 
entitled to have the order of February 19, 1927, entered upon*the 
minutes of the court and the writ issued thereon, after which argu¬ 
ment Mr. Justice Siddons stated that if we insisted upon our point 
that we were entitled to have said order entered on the minutes of 
the court and the writ issued thereon, that we should file a motion 
to that effect, and immediately thereafter we filed a motion to that 
effect, which came on for hearing on Tuesday, May 31st, 1927, this 
being the date set for said motion to be heard upon the 

80 earnest request of said Rover because of his absence from the 
city on the previous Friday, May 27th, the date originally 

set for hearing of said motion. At the time of the hearing of said 
motion on May 31st, 1927, said Rover presented a formal order 
which he had theretofore insisted he desired to present, and at said 
hearing his honor handed the proposed order back to said Rover 
for some change, and affiant is advised that said order has not 
yet been handed in for the court’s consideration. 

Affiant has no disposition in any way to embarrass the clerk of 
court, but must state the fact to be that at no time has he discussed 
this matter with Assistant Clerk Sullivan and only with said 
Assistant Clerk Burman, as above stated. 

R. H. McNeill, Affiant. 

Subscribed and sworn to before me this 8th day of June, A. D. 1927. 

Martha F. Fausler, 
Notary Public , D . C . 

81 Affidavit of Leo A. Rover , assistant United States attorney 

Filed June 14, 1927 

In the Supreme Court of the District of Columbia 

I Jack Floyd Welch, petitioner, vs. Frank T. Hines, Director of the 
U. S. Veterans’ Bureau, defendant. At law No. 72056 

District of Columbia, ss: 

I, Leo A. Rover, on oath depose and say that I was one of counsel 
for the defendant in the above-entitled cause; that a few days after 
the memorandum opinion of Mr. Justice Siddons was handed down 
in this case I met Mr. John W. Maher in the corridor of the court¬ 
house, and he inquired as to what the Government intended to do 
in this case; I told him that I had submitted a copy of the court’s 
opinion to the Veterans’ Bureau and as soon as I heard from the 
general counsel of that bureau I would further advise with him; I 
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further told him that I wanted to hear from the Veterans’ Bureau ( 
as to whether the defendant desired to stand on his answer or 
whether he desired to ask leave of court to file an amended answer; 
that if he desired to stand on his original answer I would then pre¬ 
pare an order to be presented to the court for signature;-at that 
time Maher suggested that he did not think the defendant had the 
right to file an amended answer, but raised no objection to the idea 
of an order being prepared and presented by me to the court; prior 
to my hearing from the general counsel’s office I met Maher several 
times and he inquired as to when I intended to present the order in 
the case. I replied that I was still waiting to hear from the Veterans’ 
Bureau. After quite a lapse of time the general counsel of the Vet¬ 
erans’ Bureau informed me that he intended to file a motion asking 
leave of court to file an amended answer in the case; as the court 
knows, this motion was filed and denied; my recollection is 

82 very clear that it was not until after the motion for leave to 
amend was filed that either Mr. Maher and Mr. McNeil took 

the position that the opinion of the court constituted an order; I 
remember quite well also talking to Mr. McNeil in the Court of 
Appeals building while I was still waiting to hear from the Veterans’ 
Bureau, and at that time, while Mr. McNeil denied our right to 
file an amended answer, he did not raise the question that the court’s 
opinion constituted an order. Mr. Sullivan, the assistant clerk, 
repeatedly asked me about the presentation of an order in this case, 
and I told him that I had agreed with Maher that both Maher and 
myself would appear in court together some morning in the future 
and present the appropriate order. I repeat that at no time until 
after the filing of the motion for leave to file an amended answer 
did either Mr. Maher or Mr. McNeil raise the question that the 
court’s opinion constituted an order. I am positive that I told both 
of them that an order would be prepared and presented. It has 
been the practice in the office of the United States attorney, in man¬ 
damus cases, either to have an order prepared and submitted to the 
court in the presence of both counsel, or for both counsel to appear 
in court together and request the court to have the clerk enter the 
appropriate order on the law minutes. 

Leo A. Rover. 

Subscribed and sworn to before me this 11th day of June, A. D. 
1927. 

[seal.] Carlton G. Schenken, 

Notary Public , D. C. j 

83 Affidavit 

Filed June 14, 1927 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, petitioner, vs. Frank T. Hines, Director of the 
U. S. Veterans’ Bureau, defendant. At law No. 72056 

District of Columbia, 88: 

John W. Maher, being duly sworn, deposes and says that he is one 
of counsel for the petitioner herein; that a few days after receiving 
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the memorandum opinion of Mr. Justice Siddons > dated February 
19, 1927, in which opinion the said justice ordered that a writ of 
mandamus issue against respondent, this affiant conferred with 
assistant clerk of the Supreme Court, D. C., A1 G. Burman, and was 
by said Burman informed that a writ of mandamus would not issue 
until a formal order had been agreed upon and signed by the jus¬ 
tice, such being the request made by Assistant District Attorney 
Rover ; that it was stated to affiant at that time that it was necessary 
for such an order to be drawn that the clerk might know definitely 
just how to prepare the writ of mandamus, particularly as to the sub¬ 
stance of the same; that upon advising with Assistant Clerk Sulli¬ 
van, affiant has been this day informed by him that within a period 
of two weeks after said order was signed as aforesaid, the said Sulli¬ 
van, on meeting affiant in the court room by chance, requested to know 
of affiant when an order would be presented in the mandamus case, 
stating to affiant that Assistant District Attorney Rover had stated 
to him (Sullivan) that such an order would be presented; that affiant 
repkrid to said Sullivan that he would “ get behind ” said Rover. 

Affiant has no memory at all with respect to this conversation 
with said Assistant Clerk Sullivan, but does not deny the same, 
for that in all probability such a conversation did take place, and 
affiant probably did say that he would “ get behind ” said 
84 Rover and urge him to present said order for that it had been 
the understanding of affiant ever since the court order of Feb¬ 
ruary 19, 1927, had been handed down that it was the intention of 
said Rover to present to the court a final order for signature; that 
affiant had always deemed this order unnecessary and had so advised 
said Rover, and had also advised said Rover that he intended to 
object thereto when the same was presented; that early in March, 
1927, affiant visited the office of said Rover and requested him to 
please present his proposed order, and was informed by said Rover 
that after conference with Major Wolf Smith and other counsel in 
the Veterans’ Bureau that they had decided to move for leave to 
amend their return and answer and intended filing such a motion 
instead of tendering at that time the said final order, so called; that 
affiant at that time conferred with said Rover and discussed with him 
at some length the legality of such a motion in view of the fact that 
the case had been finally decided on a hearing, and after going over 
the file with said Rover believed he had convinced said Rover that 
such a final hearing had been had, and left said Rover with the 
understanding that said order would be presented shortly thereafter, 
said affiant stating that he intended to object to the same when pre¬ 
sented; that instead of presenting said order, said motion as afore¬ 
said was presented, and upon hearing had on said motion early in 
March, 1927, this affiant in person called to the attention of the court 
the fact that the court had finally decided said case by its final order 
of February 19, 1927, and called the court’s attention specifically to 
the fact that the clerk had not entered said order on the minutes of 
the court and objected to any further proceedings in the case on the 
ground that the case had been finally terminated by said order. 
That affiant did so bring this to the attention of the court a little 
more than 20 days after February 19,1927, is evidenced by the memo¬ 
randum filed by the respondent in support of its motion, one-third 
of which memorandum or brief deals with this very question. Affiant 
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says that since the said hearing and after the court took the case 
under advisement he again conferred with Assistant Clerk Burman, 
requesting to know why it was necessary that the clerk have 

85 an additional order, and asked him particularly with respect to 
the custom for such a final order as suggested by said Hover 

at the hearing aforesaid, and that said Burman, in the presence of 
Assistant Clerk Sullivan, sent for the file in the case, procured the 
memorandum opinion of Justice Siddons, and after going over the 
same advised said Sullivan there was ample data therein on which 
to enter this said order on the minutes of the court, but that because 
of the fact that affiant had just argued this particular angle of the 
case before Justice Siddons the entry of said order was deferred 
until said justice had decided upon the said motion; that since said 
justice handed down his memorandum opinion denying said motion 
for leave to amend by respondent, this affiant has repeatedly requested 
said Rover to present to the court his proposed final order as afore¬ 
said, stating to him that it was his intention to object to the same 
when presented. 

Affiant recalls definitely and very clearly at the argument of the 
proposed motion for amendment of respondent’s answer, this court 
expressing much surprise at the fact that: the clerk had not entered 
the said order of February 19, 1927, on the minutes of the court and 
recalls this court directly stating that in his opinion the same was 
final and was the only order to be entered in the case and recalls this 
court calling upon said Assistant Clerk Sullivan to know if the said 
minutes had not been entered and said Sullivan replying that the 
same had not been done, but the whole matter was left in abeyance 
pending the court’s determination upon the motion for leave to amend 
as aforesaid. Affiant stated that subsequent to the handing down 
of this court’s opinion on the said motion, affiant, in open court, upon 
the 20th day of May, 1927, participated with the said McNeill in 
calling this court’s attention to the fact that the clerk had not entered 
said order of February 19, 1927, upon the court’s minutes and this 
court suggesting that a motion be made and filed setting forth the 
action affiant desired taken; that such a motion was prepared and 
that it was agreed that it would be heard on Friday, May 27th, but 
that said Rover, because of absence from Washington, re- 

86 quested that it be continued to Tuesday, the 31st of May, to 
which said continuance, under the circumstances, affiant heartily 

agreed. 

Affiant says that it has been his only endeavor since the decision of 
said case, in courtesy and fairness to said Rover, not to press the 
matter unduly, but to give said Rover opoprtunity to present his 
proposed order, and that he has called upon said Rover by telephone 
and personnally several times in this behalf and has always contended 
that the said order, when presented, would be a nullity and would be 
resisted by affiant when presented and that he would insist upon said 
order of February 19, 1927, as being a final order in the case. 

John W. Maher. 

Subscribed and sworn to before me this 10th day of June, A. D. 
1927. 

[seal.] Martha F. Fausler, 

Notary Public , D . C. 
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87 On June 15, A. D. 1927, the court signed the order heretofore 
submitted by the defendant, which reads as follows: 

Final order of court 

Filed June 15, 1927 

In the Supreme Court of the District of Columbia 

Jack Floyd Welch, plaintiff, vs. Frank T. Hines, Director of the 
United States Veterans’ Bureau, defendant. At law No. 72056 

This cause coming on to be heard on the petition of the plaintiff 
for the issuance of a writ of mandamus, the return and answer of the 
defendant, the traverse of the plaintiff to the return and answer, .the 
joinder of issue of the defendant, the evidence produced, the motion 
of the defendant for permission to file an amended return and answer, 
and the motion of the plaintiff to direct the clerk of court to enter 
on the minutes of the court, as of February 19, 1927, an order direct¬ 
ing that the writ of mandamus issue against the defendant, it is by 
the court this 15th day of June, A. D. 1927, 

Ordered, that the motion of defendant for permission to file an 
amended return and answer, for the reasons set forth in the memoran¬ 
dum opinion of the court filed herein, be, and the same hereby is, 
denied; 

And it is further ordered, that the motion of plaintiff to direct the 
clerk of court to enter on the minutes of the court, as of February 
19, 1927, an order directing that the writ of mandamus issue against 
the defendant, for the reasons set forth in the memorandum opinion 
of the court filed herein, be, and the same hereby is denied; 

And it is further ordered, that, for the reasons stated in the 
memorandum opinion of the court filed herein, the writ of mandamus 
issue, requiring the defendant to rate the plaintiff (Jack Floyd 

88 Welch) for compensation purposes as permanently and totally 
disabled during the period beginning December 24, 1920, and 

ending March 24, 1926, both inclusive, with costs against the 
respondent. 

F. L. Siddons, Justice. 

From the foregoing order, the defendant notes an appeal to the 
Court of Appeals of the District of Columbia. 

F. L. Siddons, Justice. 

The plaintiff excepts to that portion of the order denying the 
motion to direct the clerk of court to enter on the minutes of the 
court, as of February 19, 1927, an order directing that the writ of 
mandamus issue against the defendant. 

F. L. Siddons, Justice. 

89 As appears on the face of the above order, the defendant 
noted an appeal from said order and the plaintiff excepted to 

that portion of the order which denied the motion of the plaintiff 
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to direct the clerk of the court to enter on the minutes of the court, 
as of February 19, 1927, an order directing that the writ of man¬ 
damus issue against the defendant. 

The defendant, on the 29th day of June, A. D. 1927, filed his 
assignment of errors in the clerk’s office of the Supreme Court of 
the District of Columbia, reading as follows: 

1. The court erred in not dismissing the bill of complaint. 

2. The court erred in admitting in evidence the following docu¬ 
ments: A copy of the original declaration and exhibits in the law 
case of Magdalene Welch, committee of Jack Floyd Welch, alias 
Edgar F. Erwin, plaintiff, versus United States of America, law 
No. 70833; the plea of the defendant to said declaration; the amend¬ 
ment to the plea of the defendant of said declaration; the joinder of 
issue by the plaintiff; the entry of judgment; the petition filed in 
lunacy No. 8782; the verdict of the jury in lunacy No. 8782; the 
order of Mr. Justice Bailey approving the verdict in the lunacy 
proceedings; the order of Mr. Chief Justice McCoy restoring Welch 
to his former mental status as a person of sound mind; and the 
plaintiff’s certificate of honorable discharge from the United States 

Army. 

90 3. The court erred in holding that the verdict of the jury in 
law cause No. 70933, involving the war risk insurance of the 

plaintiff, was conclusively binding on the defendant in his adjudica¬ 
tion of the compensation claim. 

4. The court erred in entering the final decree herein granting the 
relief prayed. 

5. That the court erred in directing that writ of mandamus issue 
requiring the defendant to rate the plaintiff as permanently and 
totally disabled for compensation purposes during the period begin¬ 
ning December 24, 1920, to March 24, 1926. 

6. That the court erred in denying the motion of the defendant to 
file an amended answer and return. 

As stated heretofore the plaintiff excepted to that portion of the 
final order as denied the motion of the plaintiff for entry of judgment 
nunc pro tunc, and the defendant duly noted an appeal to the Court 
of Appeals from the final order hereinbefore set out granting the 
writ of mandamus. It is hereby stipulated and agreed by and be¬ 
tween Peyton Gordon, United States attorney in and for the District 
of Columbia, and Leo A. Rover, assistant United States attorney in 
and for the District of Columbia, attorneys for Frank T. Hines, 

91 Director of the U. S. Veterans’ Bureau (defendant), and 
Robert H. McNeill and John W. Maher, attorneys for Jack 

Floyd Welch, appellee (plaintiff), that the questions to be presented 
on the appeal in the above entitled cause can be determined without 
an examination of any pleadings or evidence, other than those set 
forth herein, and that the foregoing is a statement of the case showing 
how the questions arose and were decided in the trial courts; and 
sets forth only so much of the facts alleged and proved or sought to 
be proved as is essential to a decision of such questions on appeal; 
and said statement of the case is prepared and signed in accordance 
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with the provisions of Rule V of the Court of Appeals and is herewith 
presented to the trial justice for his approval. 

Peyton Gordon, 

United States Attorney in and for 

the District of Columbia, 

Leo A. Rover, 

Assistant United States Attorney in and for 

the District of Columbia, 
Attorneys for Frank T. Hines, Director of the 
U. S. Veterans' Bureau, Appellant and Defendant . 

R. H. McNeill, 

John W. Maher, 

Attorneys for Jack Floyd Welch , appellee cmd plamtiff. 

92 I, Frederick L. Siddons, the justice who presided at the 
hearing of the above-entitled cause, do hereby approve of the 

foregoing statement of the case, as is evidenced by my signature to 
said statement, in duplicate, whereof one copy shall be filea with the 
clerk of the Supreme Court of the District of Columbia, and the 
other copy shall be filed by the appellant with the clerk of the Court 
of Appeals of the District of Columbia. 

Sept. 9th, 1927. 

F. L. Siddons, Justice. 

93 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 92, both inclusive, to he a true and correct copy of the 
statement of the case to constitute record in the Court of Appeals 
of the District of Columbia in cause No. 72056 at law, wherein 
Jack Floyd Welch is plaintiff and Frank T. Hines, Director of the 
U. S. Veterans’ Bureau, is defendant, as the same remains upon the 
files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said district, this 13th 
day of September, 1927. 

[seal.] Frank E. Cunningham, 

Clerk. 

By Chas. B. Coflin, 

Assistant Clerk . 

(Indorsement:) District of Columbia Supreme Court. No. 4628. 
Frank T. Hines, Director of the U. S. Veterans’ Bureau, appellant, 
vs. Jack Floyd Welch. Filed Sept. 15, 1927. Court of Appeals, Dis¬ 
trict of Columbia. Henry W. Hodges, clerk. 
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